
The Oycra House may again hear the sound of music 

_ ^ • a_ 


HWork landmark i.s slalwl for 

rcno.alH.nand use as cultural 

and rrcrralional center 

fct !«¥ ttw rwInW * arrival »n 

Wert Virginia. op«d vast 

c4 x**r an*rr » crmmmTaJ markets. 

7V ad»r* r^ travH and commimr also 

:*w <x*a*y » uoiatrd communities to all 
mxs-rts and opportunity that followed the 


By 1909 }jG. Tihon. publisher of The 
Mrfata Messenger, had opened The Opera 
:i.j* as a venue for the rapidly increasing 
number of cultural and sporting events. 

Productions from New York and 
t-:*-where were staged in The Opera House as 
vsas pn imancesby local entertainers and 
moving picture shows. The Opera House was 
home cun to Marlmton's private basketball 
team and was used as a roller skating rink. 

The immense exterior walls of the 
Vi< i< »nan building were constructed of concrete 
reinforced with rails forged to carry heavy 
logging trains It is the oldest reinforced 
concrete structure in West Virginia and is 


Pictured is one corner of the balcony with Us solid walnut balustrade. The building was used as a warehouse for a load 
store before being acquired by Pocahontas County Historic landmarks Commission for restoration as a cultural 
recreational center. The first phase of renovations will focus on the building s extenor. 

believed to be one of the oldest in the nation. 

Ornate pressed metal panels adom the 
ceiling and a beautiful, solid walnut balustrade 
along the balcony wraps around three sides of 
the 50 by 116-foot utilitarian performance hall. 

Thirty-two windows flood the auditorium with 


natural light. 

In 1991 the Pocahontas County Historic 
Landmarks Commission acquired The Opera 

This brochure was partially fu ndcd y lhc 


House, intending to renovate it for use as a 
cultural and recreational center. Opera House 
Friends envision its use for activities ranging 
from drama, dance, arts and crafts and music to 

aerobics classes and much more. 

The Opera House is located on Third 

Avenue in Marlinton. Heading east on State 

Route 39. turn right at the second traffic bght. It 

the right near the end of the block 

Council, lac. 
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Calendar off Events 



2001 


September 


20 


Black Mountain Bluegrass Boys 
7:30 p.m. I 

Great ‘high lonesome* music from one of | 
West Virginia’s oldest and best 
traditional bluegrass bands. 



October 






17-18 


A Night of Comedy with Margaret 
Baker and Glenn Singer 
7:30 p.m. 

A night of inventive comedy by two seri« 
ously demented actors who write and 
perform their own work 


The Complete Works of Shakospoaro. Abridged 
8 p.m. 

This Pocahontas County Drama Workshop production 

zips through Shakespeare’s entire repertoire with irrev- 
erent glee. 


26 Always ... Patsy Cline 
3 p.m. 

£££'’» SmSXt/ST.™ , c "’ duc, " > " *" 

features Pale/, Sm0O, » h °* 
Map Iba, developed between ,be coumty mu * Sn’S a''to * " ma ' 

November 

8 







14 


Soup Kitchon 
7:30 p.m. 

S 2 “■ • «— PP.P.I«. rr^jrc 

U " l '" r * 1 "' b*reunion E„., mbl . 

a as -» «« - ^ 









“Always ... Patsy 
Qiot is a delight from 


“I’ve always liktd the 
circos. I loved the 
clowns, although I 
couldn't help feeling 
sorry for the animals. 

So now I put on a real 
live wild animal act, 
only funnier." 


Baker variously re¬ 
calls Uly Tomlin, lau< 
rie Anderson, Cath¬ 
erine O'Hara, Woody 
Allen, and a cha- 
meloid shapeshifter 
from outer space." 


Patsy Cline” Brings a Legend to Life 


Always 


out uniting tunes that made Set 
famous If to u'rr a axmm 

^ C5trtn - Of ntti it yvni ft 
oot. TOu'd he cratv to mm thn 
Aavr * (Connecticut f\ut> 

Starting a* M« Ckne, o \Uh 
gen Sturgcc, who Has spent the 
hettrt part of there ttan 

» wnjpi Usi wii'i per 

nuerr of this product* *1 it CAT 
tn l ewidnirg wtu het fust tune 
m .HhMir,, *v ( im She also 
pUvcd Pans m two productions 
of A Oh we I r+ikm* iWn ( Mm 

Slatting u l <mivc is G\ P» 
own Artist*: Ihicctot, ( athrt 
Sjw\ti Ihe unforgettable tnu 
ui of Patvy t Ime is pet formed 
In Hie BodaiKHit BoIh Jit, a 
hat k up luod with the authentic 
look and sound to petfnrm 
some of country mu»K * greatest 
tunes 


On Sunday. October 26. 
Grcenbner VaBcr Theatre 
bangs its hit production of At 
mQj...Patn dm to the Open 
House for a performance ar 
3 pm This charming musical 
bv by Ted Swindler combines 
humor, sadness and reality It 
offers those who remember and 
admire Cline a chance to look 
back to sec what Clmc was hke 
and what she meant to her tans 
It also gives them a chance to 
hear most of Patsy 's great hits 
sung by a performer who rivals 
the original tn talent and cha¬ 
risma 

Based on the true storv of 

# 

Cline's friendship with Houston 
housewife Louise Scgcr. AJ- 
Mpr... Patsy dm focuses on the 
night Scgcr hears of Patsy's 
death in a plane crash 


Morgan Suirgcs as Patsy Cline 


Her narrative recalls the 
wonderful rappon of the two 
friends, while Cknc floats in and 


MEET TWO ZANY PERFOMERS WHO HAVE BEEN “BITTEN BY THE FUNNY FAIRY 


Thi PkUitiphiJ Imfmm tailed 
Margaret **a very talented, very 
versatile actress . a writer of wu 
and intelligence " 

She has also been deunlud at 
ndiculout, imaginative. buoyant 
deeply weird, bitten by the funny 
fairy, wild, /any, wacky and won 
derfol 

Glenn Singer is also well 
known to regional audiences lor 
his side sphering act featunng ho 
hyper-inflated alter ego, ’TJ 
Gleno Grande." He has pet 
formed for over 15 years on 
every continent except Antaxcnca 
fir's just a matter of time"). 

Glenn's act is a tut hard to 
desenbe. but one word describes 
if l>cst funnv 1 As one OittC put 
it. “He brings such tun ami ongi 
italifT to his show the crowd can 
do nothing hut sc tram m 
laughter “ 


Pocahontas County residents 
know Margaret Baker through 
her drama workshops with chil¬ 
dren in the countv schools and 

# 

the many productions she has 
directed for Pocahontas Drama 
U orki hop. At bit they will get a 
chance to see the many faces of 
Margaret's performing talents 
when she teams up with lxwis- 
burg based comic performer 
Glrr.i. tngrr for an evening of 
wjeky fun at the Opera 1 louse 
<*» Satusdoy, Oct 11. at 7:30 p m 

H*forc moving to Pocahontas 
*'**"*! in mi, Margaret Baker 
I** 1 ’ ****** sears in lluladclphta 
***** rm K **** reviews for her 
HAannoi one vtitnan shows, 

- »*h she wtrHc as well as pet- 
Shr wiQ rev tan some of 
1 1****tsc duot vin lor thn 




Back by Popular Demand: The “High Lonesome” Sound of the 
Black Mountain Bluegrass Boys 



The Opera I louse welcome* 
tuck our homegrown heroes, 
the fabulous Black Mountain 
Bluegrass Boy*, for a concert 
on Saturday, Sept. 20. 

( >nc of West Virginia’s oldest 
traditional bluegrass hands. Hie 
Black Mountain Bluegrass Boys 
started in Pocahontas County in 
1%8. Current hand members 
arc Richard Hefner. Rick Car¬ 
penter, Chris Ntckell and Mike 
Smith, They arc well known for 
their “high lonesome” sound of 
original bluegrass in the tradition 
of Ralph Stanley, Bill Monroe 
and Jimmy Martui. 

Richard I lefner, banjo, vo¬ 
cals and comic relief, has won 
honors for lus banjo expertise in 
Maryland. Virginia and West 
Virginia. I Its old-time harmonics 
are unrivaled. 


'Die members of Soup 
Kitchen arc often amused when 
listeners desenhe them as “those 
people who sing with no music.” 
ITscy sometimes take the 
opportunity to gently point out 
that they make music with built* 
m string instrument*, their vocal 
coids 

They are a human string tno 
that might be compared to bass 
fiddle. cdo and viola, except 
that the Soup Kitchen 
Kistfufnmts fell stones, and the 
ihtfhm khI pert union are made 
ol I hey will put thru 

tmeh fuotd iiiitrummit re# work 
•t ♦ ictuin engagement «i the 
1 Home on Nov N 

V, «P Kmhrn. known 
••In > > mS> tt ^ ill I Aiming, Ikll 
mu t |UUec# 

let* sokmvI m 
** *** W IKUI |D|£, 

^ kHihr* 


Rick Carpenter has played 
with the hand since he was 
al>out eight years old. joining the 
hand on a regular basts in 1 *>°8, 
playing mandolin and adding 
lead and bantone vocals. He is 
also accomplished on electric 
bass, rhythm guitar and banjo. 

Chris Ntckell of Monroe 


Gospel Quartet, they wheedled a 
performance dunng a break at 
the first Friends of Old Time 
Music and Dance (FOOTMAD) 
Festival near Charleston. WV. 

Their a capclia arrangements 
of old-time gospel songs 
brought down (he house, and 
they've l>ccn at it ever since. 

Hies- sing a variety of gospel 
tunes, rhythm and blues 
favorites, and an original tune 
ot two. 

Will Fanning is a native of 
Dublin. Ireland, who landed in 
W est Vagina in the early I9*0a. 

I li% vocals range from bantone 
to tenor, and he write* unne 
M#ng% as well I lc aUo plavs bass 
and guitai 

Bill ktminom, ongmalh 
(unit Siatrtviilc. NC. is known 
•o psttutu uf \ ik al U rck at the 
\tigusu Heritage Workshop* in 


County adds outstanding 
rhythm and lead guitar. 

Mike Smith of Cabell County 
has ln:cn in the bluegrass main¬ 
stream for the past 20 years, 
playing with a variety of band*. 
He drives the band with his un¬ 
relenting bass rhythm and adds 
the power l>chind this band 

Welcome home. “Boys!" 


Fun and Harmony 

Elkins as the bass component of 
the Old Time Southern Gospel 
I larmoiues class, which he 
teaches with Tracy Schwartz, 
Ginny \ lawker and Kay Justice. 

Rebecca kimmons grew up 
in southern W est Virginia 
listening to her grandmother 
sing in (he a capclia sale familiar 
to fans of Maggie \ lammon* 
Parker and Haze) Dickens. She 
his shared elements of this 
ancient singing style in a number 
of workshops, and she was a 
singer and interpreter of Louise 
McNeill's poem* m the award 
winning West Virginia Pubbe 
Radio production of 
Mmmemrn 

IWt past up a tfiocHl 
helping of this gtrat group? 



Soup's On! 

A Capella Trio Ladles Out Ample Portions of 



Drama Workshop 

Production Cuts 

Shakespeare Down 

to Slic 

The Pocahontas County Drama Workshop 
Mill present The Complete Works of Shakes- 
peare (Abridged) on Friday and Saturday. Oct 
17 and 18. at 8 p m. at the Opera House This 
^reverent romp through the Bard's entire 
repertoire was written by Adam Long. Daniel Singer and Jesse 

Winfield 

The production is directed by Scott Small, who has extensive 
background in theater and film and who recently appeared m 
Drama Workshop productions of The Glass Menagerie and All 
This and Moonlight Actors for the production are the 
Preternatural Players Scott Small. Kris *B.rdman* King and Alan 

Cornelius 

The Complete Works of Shakespeare (Abridged) is a mix of 
prat-falls, puns, willful misreadings of names and dialogue, clunky 
female impersonations, clean-cut ribaldry and broad burlesque 
Ben Brantley of The New York Times said the play ’embodies 
one of comedy's most essential impulses: the adolescent urge to 
take a baseball bat to the culturally revered ... At its giddiest, its 
tone recalled the fabled Bullwinkle cartoon shows " 



WVU Percussion Ensemble 
Will Perform Nov. 14 

The WVU Percussion Ensemble will 
give two performances al the Opera 
House on Friday. November 14 The 
group will give a school performance m 
the afternoon and a public performance m 
the evening. 

Over the past 25 years, the Percussion 
Department at WVU has developed into 
one of the most respected in the nation 
Because of its commitment to excellence, 
its reputation has also spread worldwide 
Besides emphasis on the primary 
instruments. WVU percussion students 
also experience a wide spoctrum of 
opportunities through the Wortd Music 
Center They put on a great show Don! 
miss itt 


The Pocahontas County Opera Moose Foundation 
thenks Pocahontas County Drama Fairs and 
Festivals The West Virginia Commission on the Arts 
and the National Endowment for the Arts for their 
generous support of our Performance Series 


Get involved with the Opera House! Voluntoors are neodod to servo on the board and to assist with 
performances. Contact Rene White at 799-4035 or Lauren Bennett, 799-4009 if you'd like to holp out. 
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In M2M0HIAM 

N o bwutlfo’l* written tribute from the evall.bl. source. 
or utereture or poetry seen,, to express Just whet we went to 
SRy es we honor the memory of our two deer friends, Mrs. Price 
end Mrs. Smith. The most beeutlful end fitting tribute comes 
from quiet thoughts of the many years we were privileged to 
have them with us. As a charter member, Mrs. Price helped to 
select the original motto of our club, "Better a little well- 
kept than a great deal forgotten." This little sentence 
speaks an lmoortant thought from the philosophy of these two 
women. They were modest, never seeking the limelight, per¬ 
sistent In their efforts from the beginning to the end of any 
task to which they set their hands. 1 

Outstanding among their countless contributions was the 
cox-on talent they shared, the ministry of music, as Individ¬ 
uals and as leaders of many musical programs throughout more 
than forty years of active membership. 

As we have been privileged to be numbered among their 

friends ard have been guests In their homes we know that the 

finest traditions were well-kept with them and that their 

-any achievement, will not be forgotten. Now, as In their 
■•"time., they would went no f,„f are . Kould Kant us 

- "sound no trampete. ring no hells. ft. Book of Life their 
record t«ll«.« 

»li!; n i 1 3r ;,f ” th « friendship Of 

“ "VS 1 £vi n *' 1•rger rl t h .r * nd h — b.en P celled 

2" Th» r ? llow th * *xnmple ahr>wn forth in 

% r ?<«««& 

‘ »« r lwht*ou«n*«». Bn " rrfl " lth th«a, \ n truth. 






... Thv fi onir in our hearts that others may be 

hv f Li«!P Thv llflrht to Shine in our souls that 
v "r ir « the w». Keao our symnathy and lnelaht ready, 

°u th A r msV- »nd our hands quick to help all who are In 

r- ' ' ‘ jnH nnv we know, that when our earthly days come to an 
* 0UT re rvlce to Thee and to each other shall cease only 
to begin again »s we continue our pllgllmage with these-- 
"our crood companions of the way," through Him, who by His 
death ovar- me ce°th, and opened unto us tn. *ates of ever¬ 
lasting life, Thy Son our Lord. Amen. ^ 



Kendall. George - Captain. Council — 


died December 1# l60 7 o 

E-Si - died ». 

Laxton lor K Lax °"^ 0 rer U CarpencS enter I 

»ir J ^ e ;. L wUU r - “iiSf'cSSJSr - died dune 102 
5SS: S£: !£££>: GeStle^an - died August 18, 

SSi“S^-i - 6 - August 

14. 1607 

Morton. Matthew - Sailor _ died Augus t 17, 1607 

Mouton^Thomas 3 - Gentleman - died September 19, 1607 

!» "c^e* PecccK,. "athaniel^Boy ^ 

Per. mg tor. Robert - Gen _ Mas ? e r, Gentleman 

RStS <- C pU g asrorue G - Jntleman - died August 

£«??. ‘StESS! - Ge«U; n - died March 22, 1622 


- died 1632 
19, 1607 


Prefit, Jonas - Fisherman 
Patclif fe (or Sicklemore) 
November 1609 
=.«ad, James - Blacksmith, 
Robinson, John (or Jehu) 


John - Captain, Councilor - died 


Soldier - died March 13, 1622 
Gentleman - died December 1607 

Rods* orRodes, Roods), William - Laborer - died August 27, 1607 

Sands, Thomas - Gentleman 
Short. John - Gentleman 

Short. Edward - Laborer - died August 1607 
.mens, Richard - Gentleman - died September 18, 1607 
Skot (or Scot), Nicholas - Drummer 
Small, Robert - Carpenter 
?-ethes. William - Gentleman 

or Smyth), John - Captain, Councilor - died June 1631 
Snarabrough, Francis - Gentleman 
Stevenson, John - Gentleman 

• .dley or Stoodie) , Thomas - Gentleman - died August 28, 1607 
Tankard, William - Gentleman 
Tevm (or Tauin), Henry - Laborer 

tvr -rton (or Throgmortine) , Kellam (or Kenelme) - Gentleman - 
died August 26, 1607 ■ f ^ 

TodkiU, Ar.ae - Soldier j 

•'-■jer lor Unger), william - Laborer 

• or Waler). John - Gentleman - died August 24, 1607 

George - Gentleman _».« 

>- * *•**•> 7fvj»ee - Gentleman 
**■'‘1*. William * Laborer 

Wilainaoo. william • Surgeon ... 


2 


Th. Fir- «‘ff h ?ps returned*^Co 0 England after 

Tbose wbo re.ained c when e the had esfablished. 

Adling (or t , ^frem/'<~ ^> ' “"t 1 "" 3 " ' ^ 

°Le!°- captain, Gentleman - died Winter 1609-1610 
Archer, G f brl 'died August 6, 1607 died September 5, l60 ^ 

Behothiana ^ ... 

: S5“^ 

Fr : *’--Sn - died August is. 1607 

William - Gentleman - died August 10. 1607 

2S£' ^fSawsen., George - Laborer - died December 1607 
Cassen, Thomas - Laborer 

Si/is^r.^tace. - Gentleman - died dune 7. 1607 

- B°y ■ died 162 

Cooke, Roger - Gentleman 
Cooper (or Cowper), Thomas - Barber 
Crofts, Richard - Gentleman 
Dixon, Richard - Gentleman 

Dods, John - Laborer, Soldier _ 

Emry, Thomas - Carpenter - died December 1607 

Fenton, Robert - Gentleman . cn - 

Flower (or Flowre) , George - Gentleman - died August 9, 160 

Ford, Robert - Gentleman * ^ 

Frith, Richard - Gentleman * 

Galthrope (or Halthrop, Calthrop) , Stephen - Gentleman - died 

August 15, 1607 
Garret, William - Bricklayer 
Golding (or Goulding), George - Laborer 

^ « • t — m m « • . I » M f V y—» a. 1_ J * J 


»arr r ;t, wnuam - taritis-xctyei. 

Golding (or Goulding), George - Laborer 

Gosnold (or Gosnoll) , Anthony, (Cousin) - Gentleman - died 
January 7, 1609 'gZS 

Gosnold (or Gosnoll) , Anthony, (Cousin) - Gentleman 
Gosnold (or Gosnoll), Bartholomew - Captain, Councilor - died 
August 16, 1607 

Gower (or Gore) , Thomas - Gentleman - died August 16, 1607 
Harrington, Edward - Gentleman - died August 24, 1607 
Herd, John - Bricklayer 
Houlgrave, Nicholas - Gentleman 

"I*/ ‘ Preacher, Gentleman - died before 1609 

hSL* Th 2???, " 8#r 9** nt ‘ died September 4, 1607 
Johnson. William i.«hnr* r •* 


1607 


e 1609 


- died 1632 


- Dt .i„ councilor - died 
George - Cept.rn, CO _ cle „an - died Sep 

vnoeton lor Kini.ton) . E1US 

16 07 , ^ W iHiam - Carpenter 

Laxter, lor L» x o > re r ( Carpenter 

Laydon. - ohn “ “.^liam - Tailor, Sold _ ^ied June 1632 

wl* (senior*. Captain. CouncUor dre^^ ^ 

xar “”- S' (Junior) , Gentleman 

Martin! Oeorge - f ntl-an^^ . August U07 

Morris*. Edvard ■ Gentleman. Corporal 

li 1607 

sorton. Matthew - ^f^Jc'er - died August 17.i 60 !?, 07 

Gentletian - died September IS. 1607 

» (ofseacoche; PecocKl.^athaniel^-^oy 

Penington, Robert - Gentle: jL ora e - Master, Gentleman 

as - c f “ - died Au9ust 160 

Ftwell. ^Nathaniel - Sntlemin - died March 22. 1622 
Ratcli££e OI (or sicMem^e). John - Captain. Councilor - died 

r^rS^/^Uc.smrth^Soldrer-dred^arch^^lSGG^ 

Rods"^or*Rodes. Roods^wil^iam - Laborer - died August 27. 1607 

Sands, Thomas - Gentleman __ 

Short. John - Gentleman . 

Short. Edward - Laborer - died August 1607 

Siaons. Richard - Gentleman - died September 18, -6 07 

Skot (or Scot), Nicholas - Drummer « 

Small, Robert - Carpenter , 

Soethes, William - Gentleman „* 7 

Smith (or Smyth) , John - Captain, Councilor - died June 1631 

Snarsbrough, Francis - Gentleman - 

Stevenson. John - Gentleman . 

St-dley (or Stoodie) , Thomas - Gentleman - died August 28, 1607 
Tankard, William - Gentleman 
Tavtn (or Tauin), Henry - Laborer 

T-.rvyBorton (or Throgmortine) , Kellam (or Kenelme) - Gentleman - 
died August 26, 1607 " 

Todklli, Anas - Soldier 
Vrvaer (or Unger), William - Laborer 

■**iier or Waler) , John - Gentleman - died August 24. 1607 
“aiker, George • Gentleman 
‘‘♦toe. 7ho«ae * Gentleman 

WMte. william - Laborer » 4 I 

Wj . alr.aor.. William - Surgeon 


2 


x /VMinMlor - died December 1, 1607 

Kendall. George - lis . Gentleman - died September 18, 

Kingston (or Kmiston) , Ellis 

LaitSn (or Laxon) , William - Carpenter 
•avdon John - Laborer, Carpenter 

Loue (or Lwe), William '- died June 1632 
Zllil: Eft (Junior) Gentleman*”-* died August IS. 1607 

v^dw" ncer*°Francis e - C Gentleman - died August 14, 1607 

vorish 'or Morris), Edward - Gentleman, Corporal - died August 

, 1607 ‘ 

Morton, Matthew - Sailor . _ , cr > n 

Mounslie, Thomas - Laborer - died August 17, 1607 
Mouton, Thomas - Gentleman - died September 19, 1607 

Mutton. Richard - Boy 

Peacock (or Peacocke, Pecock), Nathaniel - Boy 

Penington, Robert - Gentleman - died August 18, 1607 

Percy" (or Percie, Percye) , George - Master, Gentleman - died 1< 

Pickhouse (or Piggas) , Drue - Gentleman - died August 19, 1607 

Posing (or Pising), Edward - Carpenter 

Powell, Nathaniel - Gentleman - died March 22, 1622 

Profit, Jonas - Fisherman 

Ratciiffe (or Sicklemore) , John - Captain, Councilor - died 


died August 17, 1607 
died September 19, 1607 


- died 1632 
19, 1607 


Ratciiffe (or Sicklemore) 
November 1609 
Read. James - Blacksmith, 
Robir.son, John (or Jehu) 


Read. James - Blacksmith, Soldier - died March 13, 1622 

Robir.son, John (or Jehu) - Gentleman - died December 1607 

Rocs or Rodes, Roods), William - Laborer - died August 27 1607 

Sands, Thomas - Gentleman ' 

Short, John - Gentleman ' • 

c=rort, Edward - Laborer - died August 1607 

Si-ohs, Richard -Gentleman - died September 18, 1607 

skot ' Scot), Nicholas - Drummer 

Soall, Robert - Carpenter 

Seethes, William - Gentleman 

GenS' C ° uncil - ‘ June 1631 

S-evenion, John - Gentleman 

Tankard, SilliST^ointleman Gentleman - died August 28, 1607 
:* vlr ‘ ?or T «uin), Henry - Laborer 

died Augu»t° 26 y h x 607 Ort:inel ’ Kellam (or Kenelme) - Gentleman - 

- Soldier I 

X 1 • Laborer 

-rSlfl®* * ® nU ""* n * di ' d August 24 , 1607 

I????* ‘ Gentlemen ■ 

“HAlnson. wuu.m . s u , 9 . on >2 


- died June 1631 


- died August 28, 1607 


The First Residents ^England after 

Those who remained when £ the h s d estab lished. 


1607 

died 


Adling <or - -tlesan - died 

Al ^ St cSri^°- captain. Gentleman - died Winter X609-1610 
Archer, died August 6, 1607 died September 5, 16 

Ba-s? user jsssr^- ■ 

lrSL.'°EdwIrf- n GinUeman - Sted^Sl 7. 1607 
Browne?* Edward"-^Gentleman - died August 15. 1607 

ruS^ftir^ste??? William - Gentleman - died August 10. 1607 

Cassen' (ofSawsen). George - Laborer - died December 1607 
Cassen, Thomas - Laborer 

S"?U. W Osiis ra t ;ri^tace) - Gentleman - died June 7, 1607 
collier. Samuel - Boy - died 1622 


Cooke, Roger - Gentleman 

Cooper (or Cowper), Thomas - Barber • 

Crofts, Richard - Gentleman 
Dixon, Richard - Gentleman 
Dods, John - Laborer, Soldier 

Emry, Thomas - Carpenter - died December 1607 
Fenton, Robert - Gentleman 

Flower (or Flowre) , George - Gentleman - died August 9, 1607 
Ford, Robert - Gentleman 
Frith, Richard - Gentleman 

Galthrope (or Halthrop, Calthrop) , Stephen - Gentleman - died 
August 15, 1607 
Garret, William - Bricklayer 
Golding (or Goulding), George - Laborer 

Josnold (or Gosnoll) , Anthony, (Cousin) - Gentleman - died 
January 7, 1609 


joanold (or Gosnoll), Anthony, (Cousin) - Gentleman 

Gonriold (or Gosnoll), Bartholomew - Captain, Councilor - died 
August 16, 1607 

Gower (or Gore), Thomas - Gentleman - died August 16. 1607 
■ irrington, Edward - Gentleman - died August 24, 1607 
Hard, John • Bricklayer 

Houlgrave, Nicholas - Gentleman 

.’«ob/^i,'. M ;“": n - died before 1609 
Johnson. dl ' d S * pt#mb#r <• “O’ 
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answer that question, we will 


_ - o 4 « r _ 0 f. and canoemed about offielal 

# I have heard tha * for law and for the oitlxeary 1* Pooahcatas 

'r“«' ^•’ ory - 

' y ‘ , m . t th. crular M tkly publl. «.t4»s of tb. Po<»ho»t.. 

00 27 -O 0 b©r Jl* Burks (Soil CcMorratlc* Sorvioo appoi*t«« 

cousty Soil* Bast# Auth ^ 1 ^' T c err i c # the oousty f s cwly priwat# waste hauler) 

asked Authority Chatr-an A *!horitJ retaining attorney David Sins of Elkins as their 

STS—% ‘—“O «•» ■** m of S1.M- 

Chainsan Riley replied, "If yof want me to answer that question, we will 
hare to c° lato exeoutive session." 

I have attended Solid Waste Authority Metings nore regularly than nost 
of the aaahera, as a oonoemed nenber of the publio, for wany years. I was present 
that sight, end I spoke up and said, "Although dissuasion of pending litigation was 
a perwitted justif ieatiaa for an executive session under an earlier version of the 
Suashiae Law, I believe it ie no longer." 

I did not reoord who noved and who seoonded the wot ion to go into executive 
session, but no essbsr there deanrred, no dlsoussion preceded the vote, end no 
speoifie reason for the seeeion was stated. 

After the public was readnitted to the nesting, no further nentlon was nade 
of the suh>ot, and no aotlon apparently relevant to the issue was taken. 

Os the 29** of June, I filed a request under the Preedon of In forest less Act 
f * eopy of whieh is enolosed) . A eopy of the rofrly I reeeived in also enclosed . 

*** m*y'a eetlcn in oaprioiously and irrelevantly denying ny request was apparently 

bis own, slaoe ao eanouaoed public Met lag of the Authority took plaee between ny 

request and his denial. “ " 

cv-itU*?** "Jf ^ » llfUl vlo ^looe of law appear to ne to have 

Umr. orrorl^t h! * Ril ® y “ 1 j/ or th ® Mo=bere of the Authority. I would call 

•rrer.imia, but they represent typionl conduct of this group. 


publiely luted 1 . 0 l, ** 1 “ torny * O0 «ptaMe Justification for the executive session 

njUfJjstXjS^J^n:* 1 * *“Vi. rtatutorll, .oc.pt.bl. 

1 __ *7 srUUeeut tied earned the lntko.44_. 

— . in wy ppIMm^ thAt th ° U K* llty of their 

o P dlarvcarded this vernlnr la * * rbm »»whera corporately 

* lUto * • delation of their ohiu.1*?!? T d * 1 * ffort to oheok the law. This 
eape M >y. -— &* 11 ™ to uphold the Isa, in their offleiel 


2 of 4 


op-n Oor.n~.nt*! Proceeding. Act * PP o*r« to h*T. rloU *V 

*> - “•> «— *• “ >■» 
w—i *“• —* - — 

hH authority* 

... on 10 July to Pooahcntas County Sbarriff Bob AlJJr** 

I took thia «orry tala on of Mmr p* ople »s diaaatiafactions with 

Ba aywrathotio, taow e3Gao tly what to dO about it. Ho said that bo 

woald^oonavilt'.ith^Prooocuting Atton.oy Walt Weiford. and would telephone ~. 

J4J _ _ M(1 sald that Mr. Woiford aaid that *y appropriate 

nmt} nu Uklot for tfc. proooodloe. of th. ...outlv. ...oloc. 

. . . »* a. aifhnnrh T would liko to ksov whftt who # ®y 

1 t^aee the members of the Authority hold aooountable for their habitual 

STS. POblio. Mr. Alkire aaid that ho would apeak to Mr. 

weiford again. 

The next day, I think it waa. Sherriff Alkire oalled baok, and put do on 
a speaker-phone .ith Walt Weiford. I told hi* the story. 

After some rambling about executive sessions being uphold in court (I assumed 
be meant, executive sessions that appeeared to violate OGPA), he ended up saying that 
he did not feel Justified in arresting anyone over it. 

On 24 July, I finally lad time to speak to the State Polloe. I spoke 
to A Mr. Moore and a Mr. Barlow, at the Marl in ton Detaohment. They listened politely 
to the whole story. I showed them a summary of the portion of the Open Governmental 
Proceedings Act which dealt with executive sessions, with which they were not fawillaar 

By this time, I had read more of the OGP law, specifically Section 6-9A-6. 

Art its by reference is Standard Operating Procedure at the Pooahontas County Solid Wa 
,uU Authority. Every meeting opend with Chalman Riley's mumbled staten»nt "A 

eopy of the mlnutea (of the last meeting] has been sent to eaoh of you [members] , 

are there any additions or correctional Silenoe folloma, then motion, second, and 

the vote to approve. 

Authority's bills and flnanoial statement lie in the table at whioh 

‘aesTbv th TZlll ' aooot **° B l «*»gthy period of ailent oontemplation 

~.V m JTZ rm ! OOOMi « ,a i 1 y Punotuated by a question from Member Jim 

* *r agenda item, follcered by motion and vote to pay the bills. 

*•><** *■«>•«■»*» 

3.11. i. .... •«ii }uat u > ,r ”"’“T «» 

, I aid not know that it waa actually against the law. 

?Z UrltlTiJii lii to P" «** ‘*-ir 3.p«.. ... to «. 

- .z :z,’£ «*>t.. . sorf-t« 7 

Iferd hlmeelf for )1 jJiy Up *" *PP°l®tmwt for me 


Is 

mi 


^ -7 

•m m. 

•fTUe 


1 balUve that |% ^ 
11 W the i 


'm the 211 th thet I received a call rrom Mr. Weiford' 
** to e eatmdullng ooofliot.. Mr. Weiford has 





40 CFR , ,27(d). Accordingly, Waco n,u.i I* . llowed w 

violations cither ns n matter of n P h. nr fr * retarding , 

- ■■ •~ —~ z .- 

WHEREFORE. Waco respectfully move, die Coun io enie, d< 

proposed Order graniing Waco ,cavc ,o imervene in ,hc above-,,y,ed aeon and » 
attached pleading. 


Respectfully submitted, 


WACO OIL AND GAS COMPANY, INC 


By counsel, 



Leonard Knee OyTSB# 2080) 
Anthony P. Tokaife (WVSB #5142) 
Bowles Rice McDavid Graff & Loj^ 
Post Office Box 1386 


LLC 


Charleston, WV 25325-1386 
(304) 347-1100 
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IN THE CIRCUIT 


COURT OF l*OCA IKIN' 


I AN COUNTY, Whiff VIRGINIA 


At I.YN G. TURNER, DIRECTOR 
DIVISION OF WATER AND WASTE 
MANAGEMENT, WEST VIRGINIA 
DEPARTMENT OF ENVIRONMENTAL 
PROTECTION 


Plaintiff, 


v * Civil Action No.: 03-C-29 

SNOWSHOE MOUNTAIN, INC. 
and SNOWSHOE WATER and 
SEWER, INC. 


Defendants, 

and 


WACO OIL AND GAS COMPANY, INC., 


Intervener Plaintiff. 


CERTIFICATE OF SERVICE 

I, the undersigned, do hereby certify that the foregoing “Motion to Intervene of 
Waco Oil and Gas Company. Inc.” was served on this j/^ ^ L day, of July, 2003, via regular 
U.S. Mail upon the appropriate parties and addressed as follows: 

Joseph A. Lazell, Esquire 
Office of Legal Services 

West Virginia Department of Environmental Protection 
1356 Hansford Street 

Charleston, West Virginia 25.i01 


>ert G. McLusky, Esquire 
kson Kelly PLLC 

). Box 553 „ 

Wwi Vireinia 25322-0553 


% 




THE CIRCUIT COURT OF PO( 

\l L\ S G. TURNER, DIRECTOR 
D!\ ISION OF WATER AND WASTE 
MANAGEMENT, WEST VIRGINIA 

PROTECTION 1 * ° F ENV,R0NMBN TAL 


AHONTA*COUNTY, vitST MKi.INIa 


Plaintiff, 


Civil Action No.: 03-C-29 

SNOWSHOE MOUNTAIN, INC. 
and SNOWSHOE WATER and 
SEWER, LNC. 


Defendants, 


and 

WACO OIL AND GAS COMPANY, INC., 
Intervener Plaintiff. 


COMPLAINT OF INTERVENER WACO OIL AND GAS CO: 


INTRODUCTION 

1. This is an Intervener Action in a suit brought by the Plaintiff, Allyn G. 
Turner. Director, Division of Water and Waste Management. West Virginia Department of 
Environmental Protection ("WVDEP”) against the Defendants. Snowshoe Mountain. Inc 
(“Snowshoc Mountain”) and Snowshoe Water and Sewer, Inc. ("Snowshoe Water and Sewer") 
for violations of the West Virginia Water Pollution Control Act ("WPCA”). West Vugima Code 
§§22-11-1 through -28. For its common law claims which anse out of the Defendant* uol...^ 
of the WPCA, the Intervener, Waco Oil and Gas Company, Inc.. ( Waco ) seek 
judgment, injunctive relief, compensatory damages, punitive damages and awa o 

including attorney's fees and expert witness’ fees. 
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INTERVENING PARTY 

State of West Virginia. Waco owns th^trL^s 7 " '"*"'**** **" ,#W1 * the 

Pocahontas Cou„, y . Wes, V lrgi „, a adjacent to Big Sprin! " 

downstream from Snowshocs discharge points. Representatives o, 

Fork for recreational purposes. Futlher. the value of Waco's orooen . ^ 

development is directly related to the pristine quality of Big Spring Fork. rK ' ti " 0 " i ' 

0 

JURISDICTION AND VENUE 


3. Pursuant to West Virginia Code §51-2-2, the Coun has junsdiction over 
the subject matter of this Intervener Action and venue is proper in this Court pursuant to West 

Virginia Code §56-1-1 because the Plaintiff and the Defendants reside in this Circuit and Waco’s 
causes of action arose in this Circuit. 


GENERAL ALLEGATIONS 


4. West Virginia/National Pollution Discharge Elimination System 
("WV/NPDES”) Permit No. WV0023311 and WV/NPDES Permit No. WV0103110 were issued 
by W VDEP to Snowshoe Mountain and/or Snowshoe Water and Sewer (hereinafter collectively 
“Snowshoc”) 1 . Under these WV/NPDES Permits. Snowshoe discharges pollutants from the 
Snowshoe Mountain Resort Complex in Pocahontas County into an unnamed tributary ot the 

Us IHI * ' ‘ * • 

Cupp Run of Big Spring Fork and directly into Big Spring Fork. 


5. The receiving streams to which Snowshoe discharges pollutants arc 
istine mountain head water streams with special aesthetic and ecological value. Cupp Run is a 
Hive reproducing trout stream. Big Spring Fork is also a trout stream. Both Cupp Run and B.g 
pring Fork have been proposed for classification as Tier 2.5 waters, which are State 
pec,a, Concern in which no degradatton should be allowed without conducing a socoeconomtc 

• . 

jview. ' .. ^ 

i D EP Snowshoe Mountain and Snowshoe Water and ** WV/NPDES Permits ilut the 

lountain .^S^Twaier and Sewer in the 

[entities of the actual permit holders are ,j J 0 mc a single entity wh.ch will be 

[ounuin and Snowshoe Water and Sewer have essenually oc 

Snowshoe**. 


* 


2 


• . !• 


■M. -cJTjrjT " 0, “' 0n * - - N, 

entered xntoVontem < i.dert w.th ni p 0n,D * n, °" *** l4 * **» 

- —.- :•— 

measures comply wilh to wv/NPDns PcnTO „ ^ w ' '" “* * 

° f iK — ~ ~ Saow.no. w.. JZZZZ.Z 

onscat order, subum «, DEP w„h„, .0 day. of ft. en.ry of ft. Order. pr.^ d 

action plans for achieving compliance. 


7. On February 15-16, 2003. DEP conduced a con.pl,wee inspect*. of 
Snowshoc’s iwo waste water Ircatmcro plants ("WWTPs") operating under tin: WV/NPDfcs 
Permits. Numerous permit violations were noted. 


8. Snowshoc’s additional violations of its WV/NPDES Permits occurred only 
six months after Snowshoc entered into the Consent Orders. The effect of Snowshoe* 
noncompliance is devastating to the receptive pristine mountain headwater trout streams lor 
example, Snowshoc discharged water from a spill from its chlorine contact chamber with a TRC 
concentration of 0.73 mg/I for at least 55 days into a tributary of Cupp Run. In addition, 
Snowshoe has deposited sludge into the stream bed of Big Spring Fork for 375 feel down stream 
from its outfall, resulting in a proliferation of a species indicative of polluted waters. 

4 

9. To date, Snowshoc has not conducted proper operation and maintenance 
of its WWTPs. For example, Snowshoe failed to remove sludge from its WWTPs. It failed to 
calibrate its flow meters. It failed to report or correct substantial spills which occurred at the 
WWTPs. These omissions placed the Big Spring Fork watershed in continuing jeopardy and 
created a condition of ongoing WV/NPDES permit violations by Snowshoe. 

10. Upon information and belief. Snowshoc has known for a considerable 
length of time that its WWTPs were not complying and would not comply with the tonm am. 
condi,ion, of Che NPDES permits hold by Snowshoc for -he*. MM* Upon .nfonnauon „nd 
belief, Snowshoe knew that its operations would cause pollution. 
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• * I • 


HNS I < At 8E OK AC ||(HS 
NUISANCE 


II. Waco 


herein 


,C|K *'‘ . .. 01 1*10 „ „ , , ily 


•« forth 


12. Snowshac's discharge of sewage and other pollutant* into Cupp it m 
Rig Spring Fork on both o public and a pnvale nuisance to Waco. 

13. Snowshoe is liable to Waco fur damage caured by Snowshoe t ara 
to Wnco s recreational, esthetic, economic and property interests. 

SECOND CAUSE OK ACTION 
INTENTIONAL TORT 


H. Waco repeats the allegations of Paragraphs 1-13 above, as if fully set forth 


herein 


15. Upon information and belief, Snowshoe has known that, without taking 
steps to prevent pollution, its operations would cause pollution, and yet Snowshoe failed to take 
such steps to prevent pollution from occurring. Snowshoc’s actions arc willful, wanton, and 


reckless. 


16. Snowshoe is liable to Waco for the damage caused by its intentional ton to 


Waco’s recreational, esthetic, economic and property interests. 

THIRD CAUSE OF ACTION 
NEGLIGENCE 


17. Waco repeals the allegations of Paragraphs 1-16 above, as if fully set forth 


herein. 


18 Snowshoe's failures .0 take reasonable care to prevent .he **>» 
pollutants into the receiving streams of Cupp Run and Btg Sprtng Fork confutes negbgence. 

snowshoe is liable to Wnco for damages caused by Its ncgUge- to 
Waco's recreational, esthetic, economic and property interests. 


4 





20 


herein 


t’Ol.RTII CAUSE OF ACTION 
WPCA VIOI AT IONS 

NVaco repents the allegations of Paragraph* t-19 ahovr „ f 


fully ki forth 


21 . 


set fonh herein. 


Waco incorporates by reference DLP'a complaint in iht* ma ter, a* ,f ? . 


22. Snowshoe is liable to Waco for an appropriate amount of tUn^Kii (»r in 
violations of ihc WPCA. 

REQUESTS FOR RELIEF 

WHEREFORE, Waco respectfully requests that the Court grant the folio* .ng 

relief: 


discharge 


pollutants in excess of its WV/NPDES Permit conditions and limitations 


2. Order Snowshoe to cease operating its WWTPs in such a manner mat will 
result in further discharges of poliutants in excess of its WV/NPDES Penni. conditio., and 

limitations. 

3. Order such injunctive relief as the Court deems appropriate ap.an 
Snowshoe to abate Snowshoe's nuisance and trespass acnons. 

4 Award to Waco from Snowshoe. compensator damages for losses 
Waco's incurred to his recreational, esthetic, economic and preperiy interests. 

5 . Award lo Waco from Snowshoe. as appropna.e ^ ^ 

damages for Snowshoe's willful, wanton and ^“ S ™^° located on Waco's property, 
pollutants into pristine moot streams and the dnnhmg * 

_tiiic iirtiOH. 


. fecs costs, and expenses in this action. 

Award Waco its attorneys fees, 




• Ml 







7. Award auch further rulwf a, thi. Court deem. WovnMC 

. v ~. JURY DEMAND 

WaCO rcqucsts lrial by jury for its cnuscs of action and claims (or relief so tnablr 

Respectfully submitted, 



fonard Knc^fWVSB# 2080) 

Anthony P. .Yokarz (W VSB# 5142' 

Bowles Rice MeDavid Graff & Lb 'c PLLC 
Post Office Box 1386 
Charleston, WV 25325-1386 
(304) 347-1100 




Counsel for Plaintiff Intervener, Waco Oil and Gas 
Company, Inc. 






CIRCUIT CCRTO, ^ Vlraiu 

ALLYN G. TURNER, DIRKCrOR 
DIVISION OF WATER AND WASTE 
MANAGEMENT, WEST VIRGINIA 
DEPARTMENT OF ENVIRONMENTAI 
PROTECTION L 
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Plaintiff, 


Civil Action No.: 03-C-29 

SNOWSHOE MOUNTAIN, INC. 
and SNOWSHOE WATER and 
SEWER, INC. 


Defendants, 


and 

WACO OIL AND GAS COMPANY, INC., 

Intervener Plaintiff. 


CERTIFICATE OF SERVICE 

I, the undersigned, do hereby certify that the foregoing “Complaint of Intervener 
Waco Oil and Gas Company, Inc.” was served on this — day of July. 2003, via regular 
U.S. Mail upon the appropriate parties and addressed as follows: 




Joseph A. Lazell, Esquire 
Office of Legal Services 
West Virginia Department 
1356 Hansford Street 
Charleston, West Virginia 


of Environmental Protection 

25301 


Robert G. McLusky. Esquire 

Jackson Kelly PLLC 

P. O. Box 553 ~~ n «<3 

Charleston, West Virginia 253---0553 






IN THE CIRCUIT COURT OF POCAHONTAS COUKIY, WKSf vuu.ink 


AI.LYN G. TURNER, DIRECTOR 
DIVISION OF WATER AND WASTE 
MANAGEMENT, WEST VIRGINIA 
DEPARTMENT OF ENVIRONMENTAL 
PROTECTION 


Plaintiff. 



Civil Action No.: 03-029 


SNOWSHOE MOUNTAIN, INC. 
and SNOWSHOE WATER and 
SEWER, INC. 


Defendants. 


ORDER 


O n _ day of_, 2003 the Court addressed the Mm;or. to 

Intervene of Waco Oil and Gas Company. Inc. and heard argument of counsel. Upon good cause 
shown and for those reasons set forth more fully upon the record, it is ORDERED and 

ADJUDGED that Waco Oil and Gas Company. Inc. shall be granted leave io inwven. and file 

* 

pleadings on its own behalf. 

.. /-wo rstro in and for the date set forth below and 

The Clerk is directed to enter this ORDER 
send an attested copy of this ORDER to counsel of record 


ENTERED on this 



2003. 


James J- Rowe- Circuit J^dge 
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slated that economic benrfii <m.i. > 

company has gained over its competiioilby'ri ° f ,he <* "***, a 

competitors by failing to comply with the law - 

The Defendants contended in their December I 20 m , „ . 

avotded- method whereby economic benefit is measored h y “ £ 

='a y cos, of compliance is the on, y method. However, the Fourth Circuit tj^^ 

Smithfield Foods . 101 sia (a& rv. . 000 v r ■■ *“— 

( Ctr. 1999) specifically recognized the Third Circuit * uk of 

e "wrongful profits" measure of economic benefit United States v Dean r>,m, rw.,.. 

— mpanv ' |nc - 150 F3d 259 (3 rt Cir. 1998). In Dean Darrv . the Coun stated tha, „ 
significant that neither the statute nor the case law supports the contention that the com- 

avoidance method is the only permissible method of determining the amount a polluter had 

gained from violating the law. Dean Dairy . 150 F.3d at 266. Under the wrongful profits method. 

the violator’s economic benefit is calculated by determining what the violator would have lost 

per year in revenues from a customer it would have had to drop in order to reduce production 

enough to comply with its permit. Dean Dairy . 150 F.3d at 262-67. 

The Third Circuit in explaining its choice of the “wrongful profits” method 
explained that requiring a company to reduce the amount of pollution it creates to comply with 
its permit is not unreasonable. Id. Indeed, one commentator described the significant ol the 

Dean Dairy decision as follows: 

The significance of the Dean Dairy decision is mighty. Prior to the 
decision, companies like Dean Dairy were willing to risk a penalty 
action rather than install pollution control equipment because even 
if they were caught, they calculated that the penalty wo 
insignificant, b Ji on the delayed capita, 

when compared to the net increase in earnings that ^ ^ 

by maintaining high production. In ol ier • un|ess j( 

incentive for Dean Datry “‘"‘^^^retdiac tha. if they 
was sued. Now companies like Dean J thcy could be 

choose not to install pollution control q P lhcy cam by 

risking a multiple of the inaigm o P ^ ^ lhe environment. 

maintaining high levels of pr UL fit . max imi 7 .ing company 

Faced with this potential penalty, no prolit ma 

would choose to take the risk. 


— • " “ - c “ *- 

Accordingly, Waco submits that .he Defendant.- (Inancl mfonnaw, ^ 

" ,he above - dcsc " bcd “‘“every requests is relevant .„d the Coun should have that refo™- 
available to it should the Court elec, to use the "wrongful profits" method of dererrenm, t* 
economic benefit the Defendants gained by their violations of the WVWPCA 


Even if the Court decides to utilize the “cost avoidance" method advocutec t*-e 
Defendants, the financial information of the Defendants is still relevant. The pwpov of the 
s penalty provision is "deterrence with respect to both the violator’s future condo, i 
(specific deterrence) and the general population regulated by the Act (general deterrence > 
Cats kill Mountain Chapter of Trout Unlimited, Inc, v. City of New York . 244 F.Supp 2d 41.48 
(N.D. N.Y. 2003). 


To attain the goal of deterrence, the penalty must have two components: (1) “it 
must encompass the economic benefit of noncompliance to ensure that the violator does not 
profit from its violation of the law” and (2) it "must include a puniUve component in the form ot 
a sum in addition to economic benefit which accounts for the degree of senoosness and/or 

willfulness of the violation. Id. 


In other words, "the central putpose of CWA penalties is to deter the defend*.., 

nd others from committing future violations.” P inn y Pun Pics. Ass n v. .44. 

'arrmll County . 82 F. supp. 2d 464. 472 (D. Md. 2000). vacated and remands o 

. “, d 255 (4 * cir 2001). "A damage award .ha, is limned to economic hen e^ 

icreforc. is no deterrent a. all because the vio.ator wou.d he no worse off than 

n the first place. Id- 

the sum in addition to the 

In assessing the amount of the punitive component... • of the 

iconomic benefit which accounts for the — 

delations, courts determine .he economic impact o • J* informa „„„. For exemplr. m 

. _i. courts consider a broad specmim of financ 



*.S| 


mti 


„ 7P S W ^ 

a^:„X c f«' 2 “r l,8h ';;' t? "■■*- ■“*"- * ^ 

in ,h, S case - - wi,l „ olhave „ ££££ 

reflecteT in aTc"!”'^' S,rC " g,h ° f ALCs f ' nancial P»'noo L 
renectea in ALC s filings with the Securities & Exrh 

Commission. ALCs 1999 10-K, Ihe most recent printed aim? 

^ tM • l a • were $52 million 

___ 537 ‘*' m,ll,on respectively. Trial transcript 2/8/2001. Doc No 
322 at 25; Plaintiffs Exhibit P-592. ALC's 10-Q which was filed 
in November 3, 2000 also contains positive projections for ALC’s 
future growth. Plaintiffs Exhibit P-1063. Indeed, we think it is 
important to note that ALC’s 10-K specifically references this 
lawsuit and states that “management docs not believe the 
disposition [of this matter] is likely to have a material adverse 
effect on the company’s financial condition or equity, although the 
resolution of any reporting period of one or more of these matters 
could have a material adverse effect on the company’s results of 
operation for that period”. Plaintiffs Exhibit P-592 at 20. 

Allegheny Ludlum . 187 F.Supp. 2d at 441. 


hen 


Therefore, whether the Court elects to utilize the “wrongful profits method or the 
“cost-avoidance” method for determining economic benefit, information pertaining to the 
Defendants’ financial condition is relevant for the detennination of the punitive component of 
the penalty in terms of its economic impact upon the Defendants. 

CONCLUSION 

Wherefore, for the reasons set forth above. Waco respectfully requesrs rha, rim 

Court enter an Order which compels the Defends to adequacy ^ 

Interrogatory No. 7 and Document Requests Nos. 2. 3 and 4, A propc > 


hereto. 
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submitted. 
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To the Operator or Agent of 
Facility Name 


Permittee or Individual 
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Representative 


Pemit No _jy 1/00^27'/ 
And _£|&d 


in 



D«lc */a o/d V Time 


Address 'phone number . fi> frry /Q < ^ t /_ 7 _ Uin , 



Whereas. an inspection made of the above named operation by the undersigned, duly authorized m/rt ofiht 

Secretary, at which the following described condition or practice exists, in violation of Chapter_ 

^ rt ’ c * e -^ ■ - ’ Section(s) of the Code of West Virginia and/or Sections) */7- /<-X Z » 

of the Rules and Regulations promulgated thereunder in that you: 
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^> 0 (L bhjh wA ./-U:^ j u y. _ 

Therefore, pursuant to Chapter, Ankle, Section(s) Z.*--)l ' LX f of the Code of West Virginia, you are hereby 
notified that you are in violation of the provisions of the Code of West Virginia as stated above 


The following remedial measures shall be accomplished on or before 

• /VoA^L -//a, b>/^D£~7* _ r^sxkj 
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To the Operator or Agent of: 

FacilityName: ^^. a._. 

Permittee or Individual l 

Located at or near L u « 


Address I phone number 


-_ Permit No. 


Date 


Whereas, an inspection made of the above named operation by the undersigned, duly author;zee 
Secretary, at which the following described condition or practice exists, in violation of Chapter 

J ^ ,rt ‘ c * € _> Seetion(s)__of the Code of West Virginia and/or Sections)_ 

of the Rules and Regulations promulgated thereunder in that you. 


ago: of the 


Therefore, pursuant to Chapter, Article, Section(s) ~2.Z-/i of the Code of West V irginia, you are hereby 
notified that vou are in violation of the provisions of the Code of West Virginia as stated above. 


The following remedial measures shall be accomplished on or before 


Received by: 

Signature 


Title 


While ■ Reror Yell<~ • **'•»«> PWk 


-^ Telephone 

. o»k«or cakhw* • I w Me? WOI 




• r% e I 


Stair of W*$l Virginia 

Diefeio* of ParironmrnUI Protection 
E.n% ironmental Enforcement 


Facility Inspection Report 


— j<.«, t^zas. rr--t±j 

Permittee __f . 1 

z;—-— ■ — I * —■——-— f»n#ai n«« _ T( > 

A**™ — g _ y - |tfa _ _ ***** ^4/ 

C) Mnaicipal Plant t (> PSD \ < ) ’ PKktM flint »V() Pondt ^<) Other 


Tim* I 
time i 


Ml 


County 


J VZ «- 

I *111 



Permit Ktv 
Permittee 


- Kir _ Dealt* ftm 


« Prriewf n«« __ 


WtUVf 


_ 

/ - *> V 

% <#% 


£*#/«*«#« cpdrs: S-tmtUfociery M-marfinct V-uniam factory N/A-not applicable KtO mot #* 0 #r*od M/O-mmi 4ti*rm ~*4 


Prelim/Primary 


01 Catlcrtien S*itccn 


02 Fumi Suilow 


04 Flow Miter 


04 Grease Trt 


07 Bar Screen 


OS Cenoirinulor 


07 EO Baala 


10 HoUlne Tank <#> 


II Clarifier (a) 


12 ScparaiarU 


13 SSO/CSO/B 


14 Grit Bemoeal 


14 1*1 _ 


f l*' 


m^hsrfe $ 


Oo 


Receiving Stream / ftasia 

Comments / Deficiencies: 

c\ Orxlb^n: — 


Second/Tert 


Other 





14 rand-Slab 


17 PondPolUfal 


1* Pond La 


10 Acratioo 


20 Clarifier (i 


21 Scam R tv* oral_ 


22 Chemical Feeders 


23 Flltmtioa _ 


24 Chlarlaatl 


25 WUafecU 


24 Contact Chamber 


27 Pott Aeration 


20 DiAloriftioa 


29 UV _ 


30 SBR(s) 



31 Trkkllne FlUtr 


32 Dollar fkrict 


33 SMn Dewaiari* 


36 Trath Di<pc tel_ 


37 A*t» Dit 


3€ Oil 


34 General House* 


41 Surface H20 PWertUa 


41 mac Condliloa_ 


42 Peace _ 


43 Rrcc' ds _ . 


44 DHebarec Lia^tatlonf 


45 Amiliary Power 


Mirkcr Appear# ace 







A" 4 j A d t 



WARNINC*** Y*« *»« h«rrby 


noised (tal «h. tono-ini remtd.al 


muit b* l»h* n U,nU - 


rule 


Official Representative 

Number «f NOV. !*»•««! • « t* 1 ' * mU ' 



T?C. 


ij^eclor 


WhiteR c l ,on 


Yellow* Fa citify 


Pink-O>' lc * t0 " 


0 o tdemodlnipe^^ 

































MAR-15-2004 MON 12:27 PM USDA, NKCS 


FAX HO. 13042844838 


f. 01 /TB 



Kmou/c*s Con««(vabon Smvio* 
75^ St. Room 30 1 
Wx^antown. WV 26SO 


r»\A 


An id 

PMa- p®9 '•••Hfri* utdt 90, 


jVE W.S release 


For Immediate Release 


POC: 


Peg Reese (304)284-7547 


Date: March 12.2004 


ENVIRONMENTAL QUALITY INCENTIVES PROGRAM SIGN-UP 


Morgantown, March 12, 2004 -The Natural Resources Conservation Service (NRCS) is still 
accepting applications for the Environmental Quality Incentives Program (EQIP). The cut-off 
date for the current ranking period is March 26,2004. 

The EQIP is a voluntary program for farmers who have serious problems involving soil, 
water, and other related natural resources. Under the program, the USDA Natural Resources 
Conservation Service (NRCS) offers contracts that provide cost sharing for installation of 
conservation practices. The cost-share rate for most conservation practices is about 50%, 
although the highest priority practices can be a maximum of 75%. 


Participants that qualify as a Limited Resource Farmer (LRF) may receive up to 90% cost 
sharing. A LRF is defined as a fanner who: (1) has a total household income at or below the 
poverty level for a family of four, and (2) has direct or indirect gross farm sales of not more than 

$100,000 in each of the previous two years. 


Eligible practices include livestock watering facilities, filter stnps, manure management 
facilities, fencing livestock from streams and woodlands, and other conservation P™ cticcs 
reduce soil erosion and improve water quality. Contracts can c as ong as 


The federal government also provides incentive mc Con^at'omst 

said. "Incentive programs enable a produce to perform aUnd 

not otherwise be initiated without financial assist* 116 ‘ t . , develops and implements a 

practice is “prescribed grazing.’ A farmer using P r Ian j s t0 t he amount of forage 

plan that balances the number of livestock on hts or her gr ^ a hcallhy grass 

that the pasture can realistically be expected to produce j livestock . With a planned 
cover to reduce soil erosion and at the same time l ,ro lonaer which reduces manure 
grazing system, it is also possible to keep cattle on J luns that result in the best 

So nroblems. Producers who develop pasture management p 
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those apphcants who will install conservation practices that will result in the most benefit to the 
soil, water and other natural resources. 


Applications can be submitted throughout the year, however, applications submitted after 
March 26 will not be considered for funding until the next ranking period which is expected to 
be held in 2004. All applications received before the ranking period cutoff date are evaluated and 
ranked according to local ranking criteria which is developed with input from Local Working 
Groups. The highest ranked applications are selected for funding with the dollars available 


Local Working Groups are organized by West Virginia Conservation District boundaries. In 
West Virginia, the Conservation Districts are based on the major watershed boundaries in the 
state. Each Conservation District convened Local Working Group meetings to identify and 
prioritize their natural resource concerns. The Local Working Groups included representatives 
of the Natural Resources Conservation Service (NRCS), Farm Service Agency (FSA), 
Conservation Districts, State Conservation Agency, Cooperative Extension, Dept, of Natural 
Resources, Dept, of Environmental Protection, US Fish and Wildlife, County officials, and other 

elected officials. 


SSass 'xssasassssss. 

evaluate applications. 

NRCS and FSA are ao-loca.ed in USDA_Swv'<s 
listed under the Federal Government in the blue pages oi p 
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July 11,2003 

Eihtil Addrm. 
lknec9 bo* lance cob 


Mr. Earl D. “Butch” Michael 
Circuit Clerk 

Pocahontas County Circuit Court 
900-C 10 th Avenue 
Marlinton, West Virginia 24954 


Re: Allyn G. Turner, ct al. v. Snowshoc Mountain, Inc. et al. 

Civil Action No.: 03-C-29 

In the Circuit Court of Pocahontas County. West Virginia 


Dear Mr. Michael: 


Enclosed for filing are one original of a “Motion to Intervene of Waco Oil and Gas 
Company Inc." and a “Complaint of Intervener Waco Oil and Gas Company Inc.* A proposed 

“Order” is also enclosed for Judge Rowe’s review. 

Thank you for your attention to this matter. If you have any questions, please do not 


hesitate to contact me. 


LK/vls 

Enclosures 

cc- Joseph A. Lazell. Esquire (w/encl.) 

Robert G. McLusky. Esquire (w/encl.) 
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IN ™e circuit court 


OF POCAHONTAS com 


AI-LVN G. TURNER, DlRFr rnu 
P*X* SI 9 N OK WATER AND W ASTE 

management, west virgin i \ 

DEPARTMENT OF F.NVI RONlVir vT 
PROTECTION KONMEN1AL 


Plaintiff, 


v. 


1Y ’ WEST VIRGINIA 


Civil Action No.: 03-C-29 


SNOWSHOE MOUNTAIN, INC 
and SNOWSHOE WATER and 
SEWER, INC. 

Defendants, 

and 

WACO OIL AND GAS COMPANY, INC., 
Intervener Plaintiff. 


1 . 


MOTION TO INTERVENE OF WACO OIL AND GAS COMPANY, INC. 

Waco Oil and Gas Company, Inc. (“Waco”), by counsel, hereby moves the Court 

for an Order authorizing Waco to intervene and file the attached pleading in the above-styled 
" • 
action. In support of its Motion, Waco avers as follows: 

Rule 24(a) of the West Virginia Rules of Civil Procedure allows 
:ervention as a matter of right where disposition of an existing action may, as a practical 
ittcr, impair or impede a non-party’s ability to protect its interest unless the applicant * 
erests are adequately protected by existing parties. As explained below, Waco s interest* will 

t be protected by the Plaintiff in this existing action. 

2. Waco is a corporation organized under the Slate of Wesl Virginia. Waco 
ms three tracts of real property totaling abou. 380 acres in Pocahontas County. West Vrrg.n.a 
jaccnt to a tributary of Big Spnng For* of the Ok River. Big ^ng ** - ■ 




mountain trout «m»m uj.w . . 

Bj * sprin « F °' k rTiirr^r! z m *•*"**"" * * 

(“WV/NPDES p erai0 Z. I'ZmuZ Sl °“ m *"~' 

h >- . h c« Allyn o. w . arccior of Div ^w.:' 

Mountain. ,„c. CStt„ ws h« Monn^O. a„ d Wthou Wa.cr L 

WMer and Sewer ) . Under these WV/NPDES Permits. Snowshoe discharges pollutant, ltom 

two waste water treatment plants on the Snowshoe Mountain Resort Compicn in Pocahoou. 

County, West Vtrgtn.a tmo an unnamed tributary of Cupp Run of Big Sprtng Fork and also 
directly into Spring Fork. 

4. Since about June 2000, Snowshoc’s violations of its WV/NPDES Permits 
limitations and conditions have been numerous and are ongoing. On August 14. 2002. 
Snowshoe entered into Consent Orders with DEP regarding its noncompliance with WV/NPDES 
Permits. In these Orders, Snowshoe was only assessed penalties of $11,000 and S5.250. amounts 
far below the average penalty. Snowshoe did not take the actions required by the Consent 
Orders to ensure compliance with its WV/NPDES Permits and to ensure proper operation and 
maintenance of the waste water treatment systems. 

5. DEP took no action against Snowshoe for its failure to comply with its 
WV/NPDES Permits and Consent Orders. Indeed, during February 2003. DEP conducted a 
compliance inspection of Snowshoe Village’s waste water treatment plants and found numerous 

violations. 

6. As of April 1, 2003, DEP had still not taken any corrective action against 
Snowshoe for Snowshoc’s WV/NPDES Permits and Consent Order violat.ons. Thus, on April. 


i pep. Snowshoe Mountain and Snowshoe Water andPermits that 
tuntain and Snowshoe Water and Sewer in .he docurncn.a .on p^m g wv/NpDliS PcnniL g. Snowshoe 

« ^rtr^^one end, wh.ch - — 

lowshoe”. 
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**». Ru«.U O. Ho„ ("Mr. Holr, Mrved hil Nol ,„ „ 

aeon punuum ,o ,he Federa, Wa ,„ ^ *«"* 

DEP and the United Siutcs Envirohmrm i .> ’ ‘ C l,3M(b ) upon Sne,*,,^ 

nohmcntnl Protection Agency (“EPA”t <u . „ 

Pollution Control Act 33 l]<; r , ndeMhe Feder*. W**- 

Act 33 U.S.C. § 1365(b). Mr. Holt could not Hie h.. 

pa«cd since ,hc serving „f u* No,ice. response * , he Notice and ZZZZ^t 

Mr. Hoi, s so,, federal coon. DEP Hied ,he abovcs, y ied scon, jus, (out ^ M „. * 

expiration of Mr. Holt’s 60 day wailing period. 


7. The effect of Snowshoc’s WV/NPDES Permit noncomplunce >• 
devastating to Big Spring Fork and correspondingly to the recreational value of W KO * 
property. Waco’s property is directly downstream from Snowshoe’s discharge pomis 
Considering DEP’s lax and permissive course of dealing with Snowshoc, DEP clearly cannot be 
relied upon to protect Waco’s recreational and property interests. Moreover, DEP canr.ot 
prosecute Waco’s common law claims for compensatory damages against Snowshoc in DEP’s 
action brought under the West Virginia Water Pollution Control Act, West Virginia Code §§22- 
11-1 et al. By law, DEP is limited to pursuing only injunctive relief and civil penalties. 


8. Pursuant to 40 CFR § 123.27, in order to maintain its enforcement 
authority under the Federal Water Pollution Control Act, DEP must provide for public 
participation in this proceeding by providing either: 


(1) Authority which allows intervention as of right in any civil or 
administrative action to obtain remedies specified in paragraphs 
(a)(1), (2) or (3) of this section by any citizen having an interest 

which is or may be adversely affected; or 


(2) Assurance that the State agency or enforcement authority will: 

(i) Investigate and provide written responses to all citizen 
complaints submitted pursuant to the procedures spe i 

§ 123.26(b)(4); 

(ii) No, oppose in,erven,ion by any eijizen 
intervention may be authorized by statute, rule. 8 

(iii) Publish notice of and P roVldc a ^} C ‘‘ St enforcement 
comment on any proposed settlement of a 

action. 
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Attachment to EPA Form 3 560-3 

wvoi 03110^/0550^2 

The Inn a! Snowthoc 
CSI of February 15-16, 2003 

Page l 

Introduction 

n£s*mZ as? we cond “ tti -—■*—*.■.«, 

The Inn of Snowshoe, WV/NPDES per™. No. WV0I03110, No wvnwro 

issued to Snowshoe Mountain expiring December 12, 2003. 50612 

w*oe Mountain Resort, WV/NPDES pennit No. WV0023311, issued to Sno«*oe 
water & Sewer Inc. expiring January 16,2007. 

Silver Creek Ski Resort, WV/NPDES pennit No. WV0082937, issued to Silver Creek Water 
& Sewer, Inc. expiring December 10,2005. 

Each of these facilities is operated by the staff headquartered at Snowshoe Mountain Resort 
Lloyd Coleman is the Environmental, Health and Safety Manager and Heidi Hickson is the Chief 
Operator. These inspections were conducted over a busy weekend in order to see how well the 
facilities operated with a greater load. This report focuses on the findings of The Inn at 
Snowshoe. Split samples were taken by the permittee, but due to weather conditions and holiday 
scheduling, the permittee’s samples were not analyzed. 

Effluent Characteristics, Result Tables 


t. Ja 


Parameter 

BOD 5 . mg/l 
LbsVday 
TSS, mg/l 
Lbs ./day 

Fecal Colifbrm, Cts./lOO ml 

TRC, pg/1 
pH, Std. Units 

© Violation of permit limits. 


The Ian at Snowshoe 
Discharge Limitations, 001 

Avg. Monthly Max. Daily Inst. Max 

60.0 


30.0 
Report Only 
30.0 

Report Only 
200 
0.0 


Report Only 
60.0 

Report Only 
400 
0.0 


75.0 

N/A 

75.0 

N/A 

500.0 

0.0 


Not <6.0 nor >9.0 


DEP 

827<D 

3 

2154® 

3 

<10/5,1003 

N/A® 

7.28 


3 


<3> 


© 


Flow was not measured. |to 

Although this samp* ** of '“”’ rta ‘ 

Ultraviolet disinfection is now used. 
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The Inn at Snowshoe 
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Record s/ReporU 

The Thini and Fourth Quarter DMRs of 2002 were examined during thi» inmecion TV 
third quarter Fecal Coliform sample took seven hour, to teach the WxL„„ 

six-hour holding time set by 40 CFR Pm 136. Care should be taker, no, 

while transporting samples. Other than this error, these records were in good order Due to lure 
constraints, operation records were not reviewed during this inspection. 

Facility Site Review/Operations and Maintenance 

This is a 20,000 gpd extended air facility with an equalization (EQ) basin prior to ite plant 
and an ultraviolet (UV) disinfection. The EQ basin has two pumps installed. Operators pme that 
the tank will overflow if only one pump is running, but that both pumps running will wash solids 
out the effluent. Tbe operators described this as an upset, conditions beyond their control. This 
does not meet the definition of an upset as defined in the WV/NPDES permit. This inspector is 
not convinced that tbe solids are being properly handled at this facility. Records provided during 
the inspection do not paint a complete picture but do indicate that no sludge was wasted from 
this facility during 2001 and 2002. Also since there is no Inflow and Infiltration (I/I) «this 
facility, even if the cause of the washouts axe determined to be hydraulic overbading, improperly 
designed or inadequate treatment facilities are not included in an upset definition. During this 
inspection, both pumps were running and solids were being washed out the effluem. The souos 
were so great in the affluent (See Appendix A for photo), that one could not see the Ifchtfhwn 
the UV bulbs (See Effluent/Receiving Waters for more). A grab sample was taken of Outlet 
001 (Sec Appendix A for photo) and split with the permittee. 

Flow Measurement 

Flow measurements are taken using a bucket Stfus*raiment. 

definition of a flow estimate, a rc F cs ^a e xncasurexnect, including water meter 

This facility had experimented with other ways roWem because the facility has a poo! 

readings and pump hours. J**** r ^£g ^presentative flow reading can be 

sasssssss-®— 

Laboratory 

Wkh or 800-999-0105. 

Consultants Inc., P- O. Box zso, dw 

W *"" . B . Fork oflta Bk Rto 

The recoiving mm* - 

quality stream as defined by d bcds fo r «ppr° xin ^ y outfall). The* beds 

S„ndU). This OT«nconu«d ^ notedtit o™-*"« 

Outlet 001 of the to et Soowtoe £»*«• = ^ popuktlo o of sWge 
-iv itches deep in places 



»icx Aft i m 


*.V9 


■w a -to 


tt»«V*1 
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creek bottom red (See Appendix A for photo*), a sample wu col!e-t«i 
were poattiuely identified by DFP Wildlife BtologiUfeLc. S M L.7^ 
organism mdicanvc of polluted water. In addition to the .lad,, uu. .otu£ 
resembled mixed liquor was flowing in the creek. ' P * UM 


Self-Monitoring Program 


. Due to the unreported spills that have occurred at this facility, 
given for the self-monitoring program. 

Shidge Disposal 





Records supplied by the permittee indicate that no sludge has been wasted from this fkilrry 
since 2000. Using a formula provided by DEP OWR Engineering Section «i an avenge 
flow from the limited data of permittee records, an estimated 2.75 dry tons of sludge should b>t 


been produced in 2002. The receiving stream’s condition and the effluent during this mspecnoe 
suggest that the sludge is being washed into the receiving stream. This program is 


unsatisfactory. 


Sampling 

Sampling was not observed during this inspection. 


Summary 


1. 


2 . 


3. 


The effluent at Outlet 001 violated maximum dail VJ 1 ™“ foT B0D: 
concentration. This is a violstion of Section A.I of the WV/N. DES perm. 

The effluent at Outlet 001 violated™timumdaib-aOo«blei^« ^ fcr TSS 
concentration. This is a violation of Section A.1 of the WV/NPDES petrai 

A Fecal Coliform sample h*i a result of 5.100 Cta/lOOml Tin. is . violfexm of Sectioa 
A 1 . of the WV/NPDES permit. 


waav —- - 

Section B.5ofthe WV/NPDES I 

while transporting sample* 


ill CUlUDni 1 r>uiiY*v — _ 

holding time set by 40 CFR Part 



•If •••» 


Care should be taken not to exceed bold** 


5 M Solid, wore being washed out ^ . F,ilure 

W Liicme that no dodge wm wmSed to®,■ 

WV/NPDES permit ■*- - 1 e ' 



5. 


S pcnnK* ** * m / % .a* a 

hime of solids beginning * Outlet 001 oi 



<*> 03 UTHSrtn 1M4 LS Mid. rv M 
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floating solids in any waters of the State are a violation of 46CSR ! J 2 a o'the 
Legislative Rules (Water Quality Standards). 


7. Due to the improper operation of this facility, the receiving stream contained visible 

£*5. sludge beds for approximately 375 ft beginning at Outlet 001 of the Inn a: Soowtfoe 

Deposits or sludge banks on the bottom of any waters of the State is a violation of 
46CSR1.3.2.b of the Legislative Rules (Water Quality Standards). 

• 

8 . A sample was collected of the above sludge bed and an abundant population of wonts 
positively identified by DEP Wildlife Biologist Janice Smithson as sludge worms, an 

^ ^ organism indicative of polluted waters. Degradation of high quality waters of the State: 

^ a violation of 46CSR1.4.b of the Legislative Rules (Water Quality Standards). 



In regards to the effluent conditions, at the time of this inspection, the permittee had ye* 
to call the spill line about any type of spill that would have led to the current stream 
conditions. Failure to report a spill is a violation of 47CSR1 l.2.2.a of the Legit jnve 

Rules (Special Rules). 


10. Flow measurements are taken using a bucket and stopwatch. While this does meet the 

definition of a flow estimate, a representative 24-hour flow is not given with this 

, t 

measurement. 






*« «! 


»Hts wicr 


rv.* 


r 10 epa Fora ««» 


T^c Irtn at Snowshoe 

CSI of February 15- 1ft. 2003 
Page 5 


Appendix A 



Solids blocking view of UV bulbs. 


/ *• 



Grab sample of effluco* 
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Sludge beds (the red mass are sludge worms) below Outlet 001 
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H-Mu! Addrns 
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Joseph A Lazell, Esquire 
Office of Legal Services 

WV Department of Environmental Protection 
1356 Hansford Street 

Charleston. West Virginia 25301 


Re: DEP v. Snowshoc: and Intervener Waco 

Circuit Court of Pocahontas County, West Virginia 
Civil Action No.: 03-C-29 (Rowc^ __ 

Dear Mr. Lazell: 

As you are aware, on October 14. 2003, you served the answers of Plaintiff, Allyn G. 
Turner, Director of Division of Water and Waste Management, West Virginia Department of 
Environmental Protection (“DEP") to the First Set of Interrogatories of Intervener, Waco Oil & Gas 
Company, Inc. (“Waco”). However, DEP did not provide responsive answers to Waco’s 
Interrogatories Nos. 2, 3, 5, 8, 10. 11. 12. 13 and 14. Instead, DEP essentially stated that when it 
completes its investigative activities it will supplement its answers to those interrogatories as 
required by the West Virginia Rules of Civil Procedure. 

Over three months have passed since DEP served its answers to the interrogaiones 
and no supplemental responses have yet been received. Accordingly, we request that DEP provide 
its supplemental answers to the interrogatories listed above no later than January 30. 2004. so that it 
will not be necessary to Hie a motion for a compelling order. 

Your attention to this matter is appreciated. 


APT/rlh 

cc: Robert McLusky. Esquire 
Leonard Knee. Esquire 
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attorneys at law 
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E-Mail Address 

W***#bo»lewkcxo« 

Mr. Earl D. Michael 
Circuit Clerk 

Pocahontas County Circuit Court 

900-D 10th Avenue 

Marlinton, West Virginia 24954-1394 


Anthony P. Tokarz January 20, 2004 

Telephone — 004)347-1133 
Facsimile— 004)347-1196 


Re: Allyn G. Turner, et al. v. Snowshoe Mountain. Inc., ct al. 
Pocahontas County Circuit Court 
Civil Action No. 03-C-29 _ 


Dear Mr. Michael: 


Enclosed are an original and a copy of the Motion of Intervener Plaintiff, Waco 
Oil and Gas Company, Inc-, For an Order Compelling the Defendants to Respond to 
Discovery in regard to the above-referenced civil action. Also enclosed is a propos r 

please file the onginal and date-stamp the copy and return to me in the self- 
addressed. stamped envelope provided. Thank you for your attorn,on to thts matter. 


Very truly y° urs - 




APT/rlh 

Enclosures 

cc- Joseph A. Lazell. Esquire 

Robert G. McLusky, Esquire 
Honorable James J. Rowe 



Mr. Earl D. Michael 
January 20, 2004 
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Bowles Pice 

McDavid Graff &Jjove ii.p 


bcc: Leonard Knee, Esquire 
Ike Morris 
Russell Holt 


IN THE CIRCUIT COUKT 


W HHfAHOSrAS COn*TV 


Sr wbt ® 

PRomTON ° F env,r °nmhnt/ 


WKV T VIKI.INU 


Plaintiff. 


v. 

Civil Action No. 03-C-29 


SNOWSHOE MOUNTAIN, INC 
and SNOWSHOE WATER and 
SEWER, INC. 

Defendants. 

and 


WACO OIL AND GAS COMPANY, INC., 
Intervener Plaintiff. 


MOTION OF INTERVENER PLAINTIFF, WACO OIL AND GAS COMPANY. INC, 
FOR AN ORDER COMPELLING THE DEFENDANTS TO RESPOND TO DISC ON l KV 

INTRODUCTION 


Intervener Plaintiff. Waco Oil and Gas Company. Inc. (“Waco \ by counsel, 
respectfully moves this Court to issue an Order compelling the Defendants, Snowshoe Mountain. 
Inc. and Snowshoe Water and Sewer. Inc. to adequately respond to Waco’s First Set of 
Interrogatories and Request for Production of Documents served upon the Defendants 


As background. West Virginia Department of Environmental Protection ( nEP 
... its Complaint against the Defendants requested relief in the fonn of an assessment * - 
penalties aga.ns, ihe Defendants, pursuan, ,o Wes, Virginia Code 8 22-, I -22. in - a,n„,nUK- 
exceed $25,000.00 per day of each v,ola.,oa of .he Wes. Virginia W.ier PoMui.on . 


in 





^;;r w "‘ vir *' n '——^ 


rJtxf 


• ^ Waco served its Fim (^, ji , 

Production of Documents upon the Defendants l! ' rN>UXont * "* ****«« f « 

.. „ ^ nc Defendants Upon review of the Defendant, ,r*oorur t 

scovery.VW determined the, the blowing drscovery rapmt , „ 

unacceptable: 


describe 


INTERROGATORY NO. 7: For the ycrus 1996 throegh the currem yen w» 

a a. . r r* _ i • _ 


ANSWER: Defendants object to Interrogatory No. 7. as the Defendants’ ret 
profits or losses are not relevant to any issue in this action, and they arc not reasonably ike . to 
lead to discovery of relevant information. 

REQUEST NO. 2: Produce a copy of Snowshoe’s lax return for each year 
from 1996 to the present. 


RESPONSE: Defendants object to Request for Production No. 2. as the 
Defendants’ income tax returns and the information contained therein are not relevant to am 
issue in this action, and they are not reasonably likely to lead to the discovery of relevant 


information. 

REQUEST NO. 3: Produce each and every document Nvhich rcflcc 

financial condition of Snowshoe on a yearly basis since 1996. 

, . R«»niiest for Production No. 3> 

RESPONSE: Defendants object to Req 

Defendants’ financa, condition is not re.evan, to any issue in this acnon. and they « 
reasonably likely lo lead to the discovery of relevan, rnformauon, 

REQUEST NO. 4: each and every 

approves or demos capita, .nvestmen, a, Snowshoe since January 1. 




sZi:r:::r ,w *> <• -— 

no, reasonably likely lcod , 0 lhc dlscovcry of relevuM J^T "' ""’ 

Waco submits ,ha, the infonnalion "* D "" d “"‘ ”** *•< 

; hrough 4 does ind “ d »■» - *«-. issUM . iti'T” ^ 1 

In its letter Waco pointed that in ih i . ^ y o lead l0 relevant inform*,**. 

« pointed that in the enclosed Defendants’ Aunusi x ?nm t 

Defendants' con,taco. Draper Aden Associates, cited financL 

reasons for justtfymg changes in the work plans for upgrading of the wasrewsrer treat™, 

plants, and that, DEP in its answers to Waco's interrogatories stared tha, "the DEP believe, that 

any monetary savings realized by a violator for failurefrefusal to take appreciate action, to 

achieve permit compliance is a proper component of any economic benefit resulting from a 

violation. See copy of Waco's November 13. 2003 letter to the Defendants os attached hereto as 
Exhibit “A.” 


The Defendants in their December 1, 2003 letter responding to Waco’s letter of 
November 13, 2003, stated in regard to the economic benefit factor in assessing penalties, that it 
is not possible to determine the amount of any economic benefit to Defendants by looking at 
Defendants’ profits; and that the only figure relevant to determining any economic benefit to 
Defendants is the amount that it would have cost Defendants to make changes to their water 
treatment plants to insure compliance with the NPDES Permits. The Defendants contend that :hc 
cost figure is completely unrelated to Defendants’ profits and that Defendants continue to object 
to Waco’s discovery requests regarding Defendants profits. A copy of the Defendants 

December I. 2003 letter is attached hereto as Exhibit “B." 

The Defendants’ position is erroneous as a matter of law as well as fact. 


ARGUMENT 

The '‘economic benefit" factor does no. appear ,n the WVWPCA. .^ 
the list of penaity adjustment factors se, forth in DBF's Ugtslaiivc Ruie. 47 CSR .M ' 
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TIk economic benefit factor also 
wh,ch provides in pertinent pan: 


appears in 51319(d) of the Peder.l 


Clean Water A« (XWA'l 


person who violates 

t!_ * - . • 


limitation shiT teVnW 7 ’ ° r a " y l>Cfnm 

$2<>nnn.,„' 7 7 “ SUbjCCt 10 a c,vil Penally nW esr^ 

525 000 per day for each violation. In determining the amount 

civi penalty the court shall consider the seriousness of the 

toJation ° r violations, the economic benefit (if any) result,ng from 

c violation, any history of such violations, any good-raith effom 

to comply with the applicable requirements, the economic impact 

of the penalty on the violator, and such other matters as justice 
may require. 


33 U.S.C. §1319(d). 


Neither the CWA nor the DEP’s Legislative rule. 44 CSR 1-1. define the term 
“economic benefit”. In any event the Defendants do not appear to be contesting the poirt that 
economic benefit to a violator is a proper factor in determining the appropriate penalty. The 
Defendants do appear to be contesting the method and information to be used in the calculaaon 
of the economic benefit. 


Courts have been accorded wide discretion in awarding penalties for violations of 
he CWA. This was emphasized by the Supreme Court when it stated. “Congress [made the] 

tssignment of the determination of the amount of civil penalties to trial judges-S.nce 

Congress itself may fix the civil penalties, it may delegate that determination to trial judges. In 
his case, highly discretionary calculation that take into account multiple factors arc neccssaty. m 
,rder to set civil penalties under the CWA." Tnll v. United St ales, 481 U.S. 412.426-27 (1987) 

In United States v. *=mi.hville Foods. Inc.. 972 F.Supp 338,34S tE.D. \ a. 199d. 

far * economic benefit to a pel Infer, t 

he Court recognized (hat it is difficult to prove the precise 


. The CWA and Ihefederal cour. decisions SES 

t:z .* - -.. 

itions. m West Virginia programs mus« be 
Virginia Code §22-11 -4(a)(1). 


.1 




p. 17 
p. 13 
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«,«»*- * «**>• wvwdes paraiL "" s “ w * h “ is 
fcrJKr fable for any unlawlbl visions » ,hc 3 ' Qu “ Ter 2002 


y.tevmth Cla im for Relief 
(Monitoring and Reporting Violations) 

(Silver Creek) 


61. Paragraphs 1 through 20 are realleged and incorporated herein by reference. 

62. WV/NPDES pennies issued pursuant to the WPCA require a permittee co comply 
with the terms and conditions of the permit. Any permit noncompliance constitutes a violation of 

±e WPCA and the applicable WV/NPDES permit. 

i 

63. WV/NPDES Permit No. WV0082937 issued to Snowshoe Water and Sewer and the 


WPCA require, inter alia, that the permittee record the date, exact place, and time of sampling or 

• • 

measurement for each sample or measurement taken pursuant to the permit 

• « * • 

* 

•• 

64. Snowshoe Water and Sewer failed to comply with the requirement in paragraph 63 

• 1 

tbo-re when it Ailed to record the sampling time for the November 2002 Fecal Colifonn sample 

* “* Si ‘ VTr Creek Defendant Snowshoe Water and Sewer is further liable for any 

% •• 

unlawful violations subsequent to November 2002. 



(Other Reporting Violations) 

(Snowshoe Village) 

• • 

‘ : li incorporated herein by reference. 

WC “ PCmi “ “ «“ WCA tequu, a prince co comply 

■wmi-cn. of the pentril Any prait noncompliane. conat lures l v.oledoo of 
*• WPbakl. WV/NPOM permit. 


V 

12 

» 





s 


»nw, N . lkW|illtai> _ 

ITT-»—-Id 

. «nc thereafter provide to the WVDEP a written r-™ 

^ntten report of the drcum«*icca 

^ spill within five (5) days of its occurrence. 

*• : BeSraiCg December 2002 ^ conhmung until lcu< 

2003. Snowshoe Mountain ha, feiled to comp.y wrth the reqmremcn. to 


"«***Ka 


Snowihee V<w a 


faiiing to report a spill from underground chlorine 


linrcmcni in paragraph 57 above by 


- , r*“ — emonne contact tanke as required by 47 CFR } n u 4 

and inapplicable WV/NPDES permit. Defendant Snowshoe is Aether liable for«, unis-* 

• 1 

violations subsequent to February 2003. 


Iflim foi 


(Other Reporting Violations) 

(Ion atSnowshoe) 

lr 

* 

69. Paragraphs 1 through 20 are realieged and incorporated herein by reference. 

70. WV/NPDES permits issued pursuant to the WPCA require a permittee to comply 

! 

with the terms and conditions of the permit. Any permit noncompliance constitutes a violz-c- o: 

« 

I 

the WPCA 2 nd the applicable WV/NPDES.! 

71. General Permit No. WV0103110 issued to Snowshoe Mountain and the WPCA 
require, incer alia, that the permittee immediately report any spill from the Inn a. Sno 
facility and thereafter provide to the WVDEP a written report of the citamnm wrn.ued.as 

the spill within five (51 days of its occurrence. 

72. Snowshoe Mountain failed to comply with 1» requirement 1 ° P“*S nph 

ft * . ^ —-» * « ‘^ 


13 


• It 

t* 1% 


vio.ar.ani subsequent to Pebnury 200) ' *‘* S 

I JNMQdiAUUU 

<Oth# r R,quirtmttiti V|©|«Uoe.) 

(SDowihot VUUcc) 

71 20 « "*■* « >»«* w ^ 

70 WV/NPDES pcnniu issued puxsu™ „ d» WPCA «,«» . ^ 

wi,h du. »« and conditions of the pennit. Any p^u, ooocosnpllnoi corauraa. . Aol. „ 
die WPCA, the underlying rales, end the eppliubU WV/NPDES permit. 

75. WV/NPDES Permit No. WV0023311 issued to Snowsboe Mountain sod the WPCA 

r- 

require, inter alia, that the permittee implement a program that identifies and eliminates sou.- 

• • 

of inflow and infiltration. 

• # 

0 

76. Snows hoe Mountain failed to comply with the requirement in paragraph 75 above 

/ 

when a lagoon associated with the Snowjhoe Village facility overflowed following several days 

of precipitation in February 2003. Defendant Snowahoe Mountain is further liable Cor aay 

■* / 

unlawful violations subsequent to February 2003. 




Wherefore, the WVDEP prays that this Court: 

a. Permanently enjoin Defendants from any and all ongoing and flnure violations efto* 
WPCA and ihc applicable WV/NPDES penrn. issued to the Defends-, P-ausm . *<*- . cf 


the WPCA, and from 


discharging pollutants except as expressly author. zed by a WV/KI D.S 


w 

_ A i 

pennit iuotC under Section 8 of the WPCA*. 





r»ll 


t: 

• »* 

1 

$ 

ti 

b. Paroanently enjoin Defendant! tom tiling to comply wwh the term, and aa^tooni 
of the applicable WV/NPDES permit iuued to the Defcodanta. pursuant to Section * of*, 
WPCA. ( 


c. Assess civil penalties against the Defendants, pursuant to W. Va. Code j 22-j 1-22. a 

• , 

civil penalty in an amount not to exceed $25,000 per day for each violation of tine W?CA andtfc 
applicable WV/NPDES permit 


d. Award the WVDEP all costs and disbursements, including attorney, witneu, and 

| 

consultant fees, incurred by the WVDEP in this action; and 

, j 

e. Grant such other relief as appropriate. 




# 


ALLYN G. TURNER, DIRECTOR, 
DIVISION OF WATER RESOURCES. 
WEST VIRGINIA DEPARTMENT OF 

ENVIRONMENTAL PROTECTION, 

• 


By Counsel 
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Mr. Bruce Pittot, General Mam 
Snowshoe Mountain Resort (Si 
Snowshoe Water & Sewer, Inc 
POBox 10 

Snowshoe, WV 26209 


CERTIFIED RETURN RECEIPT REQUESTED 
RE: Inspection Reports; Notice ofViolation 


Dear Mr. Pittet 


r Enclos ^ 1 i ar * thr * e compliance sampling inspection reports recently conducted at Snowjhoc's 

n PoC8bon,8S Count y- West Virginia. These facilities arc Silvercreck Ski Rcson 
^V. \ 008..937), Snowshoe (WV0023311), and the Inn at Snowshoe (WV0103110, WVG550692) As 
reflected by these inspection reports, there are multiple instances of noncompliance at all of these 
facilities. Therefore, this correspondence also serves as a Notice of Violation for the noncompliance 

reflected in these inspection reports. 

• * 

It is acknowledged Snowshoe is in the process of working with state and local officials to 
provide a long-term solution to meet its wastewater treatment needs. However, it is also incumbent upon 
Snowshoe to comply with its existing permits and/or Orders. With this in mind, Snowshoe shall advise 
WVDEP of immediate measures to be taken to address the noncompliance identified in these inspection 
reports. Please submit these proposed corrective measures to Mr. Pravin Sangani, Division of Water and 

a. a . m • a r ■« t i 'iL t a * 


Waste Management - Permits Section, 1201 Greenbrier Street, Charleston, WV 25311, within twenty 
(20) days of receipt of this correspondence. I ask that you provide me a copy of these proposed measure* 

as well. 

Sincerely. . 


Michael A. 2cto 
Chief Inspector 


MAZ/mks 

Enclosures 

CC w/enclosures: 

Pravin Sangani, Permits, DWWM 

Charlie Mote*. EIS, HE 

Northeast Region. EE 

Sharon McC.uley, US ETA, Region 


• « 
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Introduction 


*.4 


Compliance sampling 
These facilities included: 


inspections were conducted on three 


•eparnte facilities wnulUneotu.-; 


The Inn of Snowshoe, WV/NPDES permit No. WV0103110, K*gi*iatio 
issued to Snowshoe Mountain expiring December 12, 2003. 


n No. WVQ5 50692 


;• Snowshoe Mountain Resort, WV/NPDES permit No. WV0023311, issued to Snowdaie 
Water & Sewer Inc. expiring January 16,2007. 


Silver Creek Ski Resort, WV/NPDES permit No. WV0082937, issued to Silver Creek Water 
& Sewer, Inc. expiring December 10,2005. 


: Each of these facilities is operated by the staff headquartered at Snowshoe Mountain Reion 
Lloyd Coleman is the Environmental, Health and Safety Manager and Heidi Hickson is the Chief 
Operator. These inspections were conducted over a busy weekend in order to see how well the 
facilities operated with a greater toad. This report focuses on the findings of the Silver Creek 
Resort plant. Split samples were taken by the permittee, but due to weather conditions and 
holiday scheduling, the permittee’s samples were not analyzed. 


Effluent Characteristics, Result Tables 


: 


Parameter 
Flow, MGD 
BODj, mg/1 
Lbs ./day 
TSS, mg/1 
Lbs. /day 
NHj-N, mg/1 
Lbe./day 

Fecal Coliform, Cts./lOO ml 
Dissolved Oxygen, mg/1 
pH, Std. Units 
Cu, Total Rec., pg/1 
Pb, Total Rec., pg/1 
Zn, Total Rec., pg/1 


SBver Creek Ski Resort 
Uscharge Limitations, 001 

g. Monthly Max. Daily 


:poxt Only 
20.0 
16.68 
30.0 
25.02 


Report Only 

40.0 

33.36 

60.0 

50.04 

12 
V 

5 l ° 

200 400 

Not <7 at any given time 

Not <6.0 nor >9.0 

N/A RepoTt ? 1 ? 

N/A ReP 011 Only 

N/A Rep 0 " 1 Only 



Violation of permit limits. 

For infortMtion only, sample taker, P r *° r to 


effluent cascade. 


DEP 

0.083 

6080 ! 

421.88® 

869® 

601.54® 

27.1® 

18.80® 

5,400® 

483® 

6.77 

485 

<5 

240 
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Silver Creek Ski Resort 

CSI of February 15*16, 2003 

Pa«e 2 


Record*/Re ports 


The November and December 2002 DMRs were examined d.m~> .v, • 

November DMR. BOD and NHj-N were reported as hard num 

jhow these results as less than their respective minimum detection ierels r<wuw'. 

ported as “ND” instead of<MDL . Both of these results should have be^L^St 

Both the November and December DMRs had Fecal Conform results reponed£ “1" these 

dtotdd also be repotted as <MDL. The sampling time for Fecal Colifo.m was not tended So, 
the November sample. 


Facility Site Review/Operations mod Maintenance 

During this inspection, both sides of the plant were in service and the upgraded Ultraviolet 
(UV) system was onsite but not installed. As shown in the table above, the flow during this 
inspection was 0.083 MGD, well within the 0.1 MGD designed limit By the end of the 24-bour 
sampling period, solids were being washed out of the clarifiers with the effluent (See Appendix 
A for photos). The solids were so great in the effluent; the UV lights could not be seen (See 
Appendix A for photo). Before this occurrence, built up solids were noticed on the weirs of the 
clarifiers, so this inspector doubts that this was an isolated event. 


Flow Measurement 

Even though a DEP meter could not be set up to check the permittee's totalizer, an 
unsatisfactory rating is given for flow measurement because the permittee’s Doppler flow meter 

was last calibrated in 1999. 

Laboratory 

F.ffluent/Receiving Waters 

Due to the Section A permit 

is given lor the effluent. Both BOD Mid T thc receiving mtm «x! ld not 

,be influent (See Appendix A for photo). Due to the snou dep n, 

be reached during the inspection. 


Self-Monitoring Program 

Based on flow calibration records, 

„ung is given for the self-monitonng PW™ 


DMR errors 


ami the sludge progrem. an unssiis&ctoty 









FP * 35, 
Ski R ”°« 

eHoffttanry IS-16 .2003 

Sludge Disposal 

.ludlc^wT^ SlUdee 


M,c t &m r\n 


>•3 




v. A* 

k..; \ 


y . 


•j •..» 

• • . • 


—. -SSS5£S*g~ SK5 SS^rs%“- 

SKSSS: St 

• 2002. Tte *£»«£,», 4 £ * **• should h, ve 

program 13 rated as unsatisfactory. ftunc and weather conditions. This 

Sampling 


: - ^1* i 


Sampling was not observed during this inspection. 

Summary 


1.52 . 1 * 

.. V'**- 


tV..*..: . 

. i’-. 


l. 

;*u 


2 . 


3 . 


4 . 


The effluent at Outlet 001 violated maximum daily allowable permit limits for BODs ^ 
concentration. This is a violation of Section A.1 of the WV/NPDES permit. 

The effluent at Outlet 001 violated maximum daily allowable permit l imit, for BOD } ^ 
loadings. This is a violation of Section A.1 of the WV/NPDES permit. 

The effluent at Outlet 001 violated maximum daily allowable permit limits for TSS s' 
concentration. This is a violation of Section A.1 of the WV/NPDES permit. 

The effluent at Outlet 001 violated maximum daily allowable permit limits for TSS 
(. This is a violation of Section A. 1 of the WV/NPDES permit 


5. 


The effluent at Outlet 001 violated maximum daily allowable permit limits for NHi-N 
concentration. This is a violation of Section A. L of the WV/NPDES permit. 


7. 


8. 


9. 


The effluent at Outlet 001 violated maximum daily allowable permit limits lor 
loadings. This is a violation of Section A.1 of the WV/NPDES permit. 

A Fecal Coliform sample had a result of5,400 CtsVIOOml. This is a violation of S 
A.1. of the WV/NPDES permit 

The sampling time for Fecal Coliform was not recorded for foe November S ££ Jc 
Fail ujtTto record .he time of aunpling is . viol**, of Append* A.HI.4.. of dx 
WV/NPDES permit. 

On the November DMR, BOD and NHy-N ^'t^^pective minimum detection 
laboratory sheets show these Mto and Decembar DMR* 

levels (<MDL). Lead was reported as VD ^ *hou]d have been reported as 

Fecal Coliform results reported as 

their respective minimum detect** levels. 


t * « 


» ?s 
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" 1,B,qri ***« *icr «« nj, 


10. Sotids were being washed out of the two clarifier* with the effiueat. to propw-. 

operate and maintain these units are violations of Appendix A.n.l of the WV/KfuES 
permit. 



The permittee’s Doppler flow meter was last calibrated in 1999. Failure to 
appropriate quality assurance procedures is a violation of Appendix Ail 1 of the 


WV/NPDES 






12 . 

V 


Sewage Sludge Management Reports that the pennatee submits to DEP adizxte the 

lodge was generated for the fecility since September 2001. Storage of tewage sbdy 

f 33CSR2 3J.a.l of the LegtstatSe 


- * u j^at this facility for greater tnan one year is a 
Rales (Sewage Sludge Management Rule) 






• • 


. t -* 


• • 
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Appendix A 



Solids in the effluent of a clarifier. 
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Solids blocking view of UV bulbs 
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Introduction 


■Ml 


Compliance sampling infections 
These facilities included: 


were conducted on three 


^;uvate facilities tiiiiuluneoui!y 


The Inn of Snowsboe, WV/NPDES permit No. WV0103110. 
issued to Snowahoe Mountain expiring December 12, 2003. 


Registration No WVQS 50692 






Snowshoc Mountain Resort, WV/NPDES permit No. WV0023311, issued to Snowshoc 
Water & Sewer lac. expiring January 16,2007. 

Silver Creek Ski Resort, WV/NPDES permit No. WV0082937, issued to Sflver Creek Water 
& Sewer, lac. expiring December 10,2005. 


Each of these facilities is operated by the staff headquartered at Snowskoe Mountain Resort 
Lloyd Coleman is the Environmental, Health and Safety Manager and Heidi Hickson is the Chief 
Operator. These inspections were conducted over a busy weekend in order to see how well the 
facilities operated with a greater load. This report focuses on the findings of the Snowshoc 
Mountain Resort. Split samples were taken by the permittee, but due to weather conditions and 
holiday scheduling, the permittee’s samples were not analyzed. 

Effluent Characteristics, Rea oh Tables 




t 


Parameter 
Flow, MOD 
BODs, mg/1 
Lbs./day 
TSS, mg/1 

Lbs./day 
NHj-N, mg/1 


LbsVday 

Fecal CoLiform, Cts./100 
Dissolved Oxygen, mg/1 
TRC, fig/1 


pH, Std. Units 
Cu, Total Rcc., fig/1 
Pb, Total Roc., pg/! 
Zn, Total Rec., pg/1 



Snowahoe Mountain Reaort 
Discharge Limitations, 001 

Avg, Monthly Mat. Dally 


0.55 

20.0 

92 

30.0 

138 

4.3 

19.7 

200 


Report Only 
40.0 
184 
60.0 
276 
7.2 
33 
400 


Not <6 at any given tunc 


Not <6.0 nor >9.0 
Report Only R'P 0 " 0lj! ' 
Report Only 
Report Only 


Report Only 
Report Only 


CD 

a 


Violation of permit limits 

Exceeded hotog toe (for tomn«ion only). 


DEP 
02V 
29 ✓ 
67 

112 © 

259 

31.9© 

74® 

30,000® 

N/A 

<100 

N/A 

19 

<5 

90 


» I 
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Rrcnrdv'Rrports 


The November and December 2002 nvru, ^ ... 

November DMR, Lead and TRC were rep^d a. /JT T***™ °» ** 

reported as lewuhan their respective minimum detection £2. 

?™ mhC ! DMRa had fecal Colifbnn results reported as “1" i 
as <MDL. The samnlinp time ■frir __. ’ _ should also be report 


FadUty Site Review/Operations and Maintenance 


This fecilny has underground septic tanks that arc used for chlorine contact tanks Duma 

this inspection, water was overflowing from a manhole and from cracks in the ground in thTcea 
of the chlorine tanks (See photo in Appendix A). This discharge had a TRC result of 0.73 mg'! 
An average flow taken from three bucket and stopwatch measurements was 16.6 gpra. This 
calculates to 23904 gpd with a continuous 24-hour flow. Operators stated to DEP Tn rp^-*^ R. 
Dolly that this spill occurs every time the flow gets to 180 gpm and began mid December. 
According to the permittee’s records, there were 55 days from December 15, 2002 to the date of 
the inspection where the flow exceeded this amount The exact cause of this spill is unknown, 
but this facility should be able to handle this amount of flow. One cause could be a build up of 
solids causing a restriction in the unit and a decreased holding time. This would explain the high 
Fecal Coliform resuh even though there was chlorine present. At the time of this inspection, the 
permittee had yet to cal! in a spill because of this unit. 


This facility has an Inflow and Infiltration (1/1) problem. There is an equalization (EQ) ba 
at the headwoTks of the plant to help minimize the effect of i/I but the problem still exists and 

41 liter several days of precipitation,™ 

19 , 2003, the permittee repotted to to spill line tot to lagoon whs full and had begun to 
overflow. This facility needs to step up the I/I program. v . : • 


Flow Measurement 

A 25-hour totalizer check was conducted on the 

totalizer was 12.9 tq nig 
Bubbler flow mrter. J *flow meter was last 
unacceptable difference. Tpwmm “haywire" 

aB o. Operator no£ document that the mrf^ ^ 

appeared normal the f°U 8 ^ * pj ow measurement is 

cX&m to meter was indeed accurate. Flow mea. 

facility. 


Laboratory 

With the exception 
Consultants Inc., P. O. 


rmitted parameters 


contracted out to RP1 
or 800-999-010S. 




Aftnchmmt ! C 

*^0023311 "" "* rortn 356<X-3 
Pate 3 ^^ ,5 ’^.2003 

*•"•**•“•*» Witm 

«wd u S 5f’ io " A permit vioUtlo. 

_ —"**"»—.**. jKSKSi££**■** 

^W-MoBltoriag Program ^ «r 

*.«X' 0 tt^ c ^ nedspil1 ’ lh « •»« 




*®»t Tt ^ 


Sampling 


raoaiioring prog^ occu ™'«tto Mk,. „-, 


nda, a 


w» obMrved during ^ 

SiDioiirv 


1. 


2 . 


3. 


5. 


2C^- sssasass^ — 

TlJC sampling time for Fecal Coliform was not recorded for the December sample 
WV/NP D E^pcnniL *”** ° f “ ampIinS ia * vk)Iation of Appendix A.m.4.a ofthe 

On the November DMR, Lead and TRC were reported as zero. Both the November an 
December DMRs had Fecal Coliform results reported as “1”. These results should have 
been reported as less than their respective minimum detection levels «MDL). 



6 . 
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7 . 


from the underground chlorine contact tanks was occurring during this inspection. 
This discharge had a TRC result of 0.73 mg/1 and an average flow of 16.6 gpm. Operator 
Statements and facility records show that this spill has occurred at least 55 days from 
December 15, 2002 to the date of the inspection. At the time of this inspection, the 
permittee had yet to call in a spill because of this unit. Failure to report a spill is a 
violation of 47CSR11.2.2.a of the Legislative Rules (Special Rules). 

The exact cause of the above spill is unknown. One cause could be a build up of sohds 
causing a restriction in the unit and a decreased holding time. This would exp bin the 
high Fecal Coliform result even though there was chlorine present. Allowing thu *p » 
___ :» m uiniartlnn rtf Amvrvtrx A. II. 1 of the WV/NPDL’S permit 
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tins crazy. Use the:,Snow 
Bucks at the Snow” Bash 
Auction to bid on great - 
prizes likfe skis, sndw- ’ 
boards, tnp$, Jackets and ■ 
other cool stuff. 

Mardi Qras fat Tuesday 
Party: March 4 

| Party ddVrn bn the moun¬ 
tain Hew Organs style. 
Therried costume parties 
and much more take 


Snowshoe vows to reduce 
‘environmental footprint’ 


e slopes 
tion 


by Pamela Prltt 

Managing Editor 


nowshoe Mountain Report vowed to reduce Its 
Impact on the environment last month In an of- 
fldal signing ceremony held at the Mountain 
Lodge . . 

Resort General Manager Bruce Plttot signed a 
Memorandum of Agreement with Acting DEP Secre¬ 
tary Stephanie Tinunenneyer. 

“I think this is Incredibly Innovative/ Pittet said. 
"It makes sense for us/ 

The MOA says the resort will recognize the im¬ 
portance of promoting sustainable business practices 
In West Virginia/ Further, the resort will Identify en¬ 
vironmental aspects of Its own activities, products, 
processes and services and establish environmental 
programs to address those Aspects. 

The DEP will provide technical and financial assis¬ 
tance. as well as guidance in all stages of the environ¬ 
mental program. The state agency will also imple¬ 
ment environmental outreach and educational and 
will focus on assisting businesses to develop a formal 
environmental policy and create a structured set of 
best practices designed to contributre to the improve¬ 
ment of their overall environmental performance. 
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Photo by WUtAfn McNmI 


CnmM l«( tmt are what the Memorandum of Agreement 
Mpied by S n owh oe Mountain Resort and the Department of 
£/t» roryntnt M Protection hope to preserve. 

* onmnt. *om page f filter* and tires, as well as many 

•VU f\r»* to protect what we other products used by the resort. 

* vtid Jim Haas. Sr.yw- In a letter, former DEP Secre- 
^ /toPro^ofRiskMifh tary Michael Callaghan wrote, 
a^r At proved* the oppor- 'Environmental Management 

r - «/ in inyor* to come to the Systems are true assets to the effl- 
and place them In the cleney and efficacy of businesses 
* .*>*rmc * throughout the state. They also 

Cocim .ijr.XMkxm Director Joe create a competitive advantage as 
l >te*rna noted that the retort is re- surrounding communities and os- 
cycling til paper products, oil. oJI satiations encourage the Imple¬ 



mentation of suc h programs In the state are recognizing the tin- pilot projects than at ou 
businesses nationally and Interna- portance of a formal Envlronrnen- destinations! Having 
fioitnlly. tal Management System and be- thought to assess your bu 

“Many companies today find ginning to offer lower Interest for ways to tmprovc the 
that simple compliance with envl* loans for voluntary participation." mental management syst* 
ronmental regulations Is not suffl- Callaghan concluded gram to other members a 

dent. Actions that comply with The West Virginia Division of dusiry This emphasis w 
the 'letter of ^ s — s — =s — BBSSSBSB ^^ SSBa Tourism respond- 

the law’ may "This public-private *** ln ** uall y a P* 

still result In partnership will en- P rec,at,ve terms 

environmental sure long-term prof- f ° r Snowshoes 

Incidences, |tab j,j ty fo( . | nclividual voluntary panic.- 

damages and bus j ne sses through Pat ‘° n , 
findings, which . ^ savvy in partlcipat- 

may L.I. In S0U "? enVlrOnnKMl- lng in .his public- 
potential litlga- tal pTflCtlCeS, private effort 

tlons and liabit.' R8il6y bodes well not 

^ • * • 

ities. Tfijs, in * * -■ 1 ' M ■ 1 * 1 - P ortly for the envi- 

turn, can damage a company’s rep- ronment, but also for building a 
utaiion; "create an unfavorable foundationl-fpr/lil'gfeasitfg; corn- 
image and hurt the company’s bot- mercc through, tourism. -You are 
tom line,” he continued. . demonstatlirg how a long>term ap- 

"A successful and well-managed proach of balancing economic de- 
Envlronmental Management Sys- velopment and protection of the 
tem allows businesses to manage environment will result ln long- 
regulated and non-regulated envl- term profitability,” wrote former 
ronmental risks while slmultane- Commissioner of Tourism Alisa 


Brick Ranch near 
Martlnton. Located on 
i 2 tofftacro on top of 
Airport M*. aro htt a 
b**u»M vww ol local 
noMoUink Sewtyremod- 
♦tod 3 BP’Nxrw has a 
mobtm tolctwn, tArtng room 
at. 1 unlmhed basement. 
TNs homo k» epprorineielf 


Mtn Resort 

Yours tor only 
$ 89 , 000 . 


See house photo% o* 









IN 1111 CmCLTT COURT OF Por A „ AUT 

G. turner, director. ** COIJ!>Ty ' W “ T VUlCLMA 

mStcSSS? 0FE!< v»onme.nt.<i. : 


; Plaintiff, 



SNOWSHOE MOUNTAIN, INC., and 
SNOWSHOE WATER and SEWER, INC n : 


CivU Action No. 





Defendants. 


'i • 

COMPLAINT 

Plaintiff Allyn G. Turner, Director, Division of Water and Was* Management, Wes: 
Virginia Department of Environmental Protection (“WVDEP") alleges than 


1. This is a civil action for injunctive relief and civil penalties for violations of the West 

• • 

m 

Virginia Water Pollution Control Act (“WPCA”). West Virginia Code §§ 22-11-1 through -28. 

m • 

Jurisdiction and Venue 

■ 

2. This Court has jurisdiction over the subject matter of this action pursuant to W. \ a. 

1 

Code §22-11-22. ) 

j Venue is proper in the Circuit Court of Pocahontas County, pursuant (c ^ 

§ 22-11-22, because the Defendants have been and are doing business in Po~i..cnUL> Cour - t >* 
Because the violations noted herein occurred m Pocahontas County 




I 

I 


P. 3 


Defen d at) fa 

4. Defendant Snowshoe Mounum, Inc. (•'Snow.ho, Mouaum") u a 

a-ganiled under 0* law, of WcK Vir*ni. to own. aad operate. 

• • • 

freiUtiw known as "Snowshoe Village” and the “Inn at Snowshoe - The facilme. trw: 


wastewater generated at the Snow shoe resort complex in Pocahontas County, Wert Virpr.ia. 

5. Defendant Snowshoe Water and Sewer, Inc. (“Snowshoe Water and Sewer”) U a 

• . 

• » 

corporation organized under ihc laws of West Virginia that owns and operates a wastewater 

• j 

treatment facility known as ,4 S3ver Creek.” It is located in Pocahontas County, Wes: Virgin: 

• f 

# • 

and treats wastewater generated at the Silver Creek Ski Resort 

6. The Defendants are “persons" within the meaning of W. Va. Code § 22-11-3(15). 



7. Section 301(a) of the federal Clean Water Act (“CWA"). 33 U.S.C. $ 1 4 W» 
orohibi , s the discharge of pollutant, into waters of the United States, unless ir. con.pi.ance with 

of the CWA. The United States Environmental Protecuon Agenc> v EPA > 


various provisions 


mplemonts to mquirement through a pencilling system known as the National 

Elimination System ("NPDES”). Permits issued by EPA under this system are 


referred to as “NPDES permits. . 

EPA to approve a state NPDES pennit program which implements and administers 


NPDES program in a state- r administer the NPDES 

9. The stare of West Virginia has been authored by c ^ „ 


A 

U 

I 

• 

I 

; 



p. n 


P. * 


W ' V*- Codt 55 M - 1 ’ 5 ' a ->- 7 W «-l WVDEP. duon* ft. (*«, * 

Division of W..CT and Watte Management, la the «.« mgrtUfty a,e*y ,,,. 

enforces the NPDES permit program in Weat Virginia. 

10. Section 8 of the WPCA, W. Va. Code § 22-11-8 , prehibu, the ditch** of «r, 

pollutants into waters of the State of West Virginia by any person except, inter alto. duch**t fa 

• • 

compliance with a West Virginia (“WV") NPDES permit issued pursuant to the WPCA. 

U. Section 22 of the WPCA, W. Va. Code § 22-11-22. authorizes the WVDEP to 

\ 

commence a civil action for injunctive relief to compel compliance with ind enjoin violmcej of 
the provisions of the WPCA, or the terms and conditions of any pennit granted under the W?CA 
12. Additionally, Section 22 of the WPCA, W. Va. Code § 22-11-22, provides that soy 

t 

person who violates any provision of an NPDES pennit issued pursuant to the WPCA is subject 

*» 

to a civil penalty of up to S25,000 per day for each day of each violation. 


13. In 2002. the WVDEP reissued WV/NPDES Permit No. WV0023311 to Defendant 
Snowshoe Mounrain, pursue to Section 8 of WPCA. The pennit authorizes Snowshoe 
Mountain to disable poliutants from its Snowshoe ViUage wastewater treannmt ft** » “ 
unnamed tribute* of Cupp Run of Big Spring Forit of the E.h Rivet under the terms and 

conditions set forth in the permit. A copy of.be permit is .fashed hemto as Etdtibi, A - 

• • tr^tivn bv its toms from Febtuaiy 16,200- 
incorporated herein by reference. The permute effeettve by 

through January 16,2007. ' 


• • 


s 


1 

14^ fc December I9H. the WVDEP wv WDB g ^ 

^ N °- WV01<m *°- ** 198 ‘ ^ — «— M- — _ _ . 

December , 99 3. which was a*o des-.gn*,* as Gena* Pcntut No . |# 

15. Genoa] Penni, No. WV01O3U0 .author ,hc dtschar* ofpoOc^ a . 
alia,, diverge limitation, as speeified in the perom. operation end _ 


. --Pttnii. operation and maintenance 

requirements, and monitoring and reporting requirement, It estates discharge limnanons ft, 

a least Biochemical Oxygen Demand, Total Suspended Solids, Fecal Coiiform, Dissolved 

Oxygen, Ammonia Nitrogen, and pH for various categories of facilities. A copy of the perait is 

attached hereto as Exhibit B and incorporated herein by reference. The permit is effective by its 

terms from January 4,1999 through December 3,2003. 

y 

0i • 

16. General Permit No. WV0L03110 states, inter alia: 

• • • 

This is to certify that any entity to be regulated under die terms and conditions of this 
general permit, and who has satisfied the registration requirements and has been assigned 
a Treatment Category, and who has not been required by the Office of Water Resources 
to apply for an individual WV/NPDES permit, is hereby granted coverage under this 
General WV/NPDES Water Pollution Coatrol Permit to install, operate, and maintain a 
disposal system or part thereof, for the direct discharge of treated sewage into the waters 

of the State. 

17. General Permit No. WV0103110 further states that information submitted on and 

ft 

with the Facility Registration/Application Form (“PEF"), related to individual faciJties Cvver^- 

& 

by General Pennii No. WV0103 i 10. is incorporated into the permit 

1g. Pursuant to the required FRF for a General Permit disposal ot sewage, th 
Snowshoe mhmt MM facility was permitted under General Peanut No. WV0103110 
*4 signed Number WV05S002. Tbe FRF for the Inn at Snowsboe MHV 

uaes. Mar oflo. that the facility has been assigned a Treatment Catesory ofiA and that * 


4 




munedUc roccmog rre«n for th. ^ ft™ IS. ft*,,* U Bi, *** *. of a* 
Wv». A copy of the FRF is attached hereto u lUhlbii C and mooeporeud hm Vy 


19. At uma relevant to this Complaint, the Inn at Snowthoe oeeanmi b*.Ury t M 

and continue* to be covered by General Permit No. WV0103110. 

• . / 

20. In 2000, the WVDEP reiasuod WV/NPDHS Permit No WV00I29J7 to Dtimm* 

Snowshoe Water and Sewer, pursuant to Section 8 ofWPCA The permit aolhonaes Snoww* 

• . • 

* ■ ^ Jr.* * • »• . 

Water and Sewer lo discharge pollutants from its Silver Creek wutewater treatment (mc\* :y to 

• * ' l 

Black Run of Shavers Fork of Cheat River of the Monongahcla River under the terms and 

•! 

conditions set forth in the permit. A copy of the permit is attached hereto as Exhibit D and 

• • * 

ft 

incorporated herein by reference. The permit is effective by its terms from December II. 200C 


through December 10, 2005. 




First Claim for Relief 
(Discharge Limitations Violations) 

(Snowshoe Village) 

• • 

I 

21. Paragraphs 1 through 20 arc realfcged and incorporated herein by reference. 

22. The terms and conditions of the Snowshoe Mountain permit, V/V/MPDES 

t 

No. WV0023311, limit the discharge of pollutants in the efQuent from the Snowshoe V .l .»ge 
fecility. See Exhibit A These limitations apply, inter alia, to Biochemical Oxygen Dem 

Fcci! Colifonn Bacteria, Amoni-Nimw^ Suspended Sohd* and P* “ * 

-poUuunf as ihai lenn Is defined in Section 3 of the WCA. W. V.. Code 122-11-3. 

* Fchn*y 2003,aninspcclioo c-to- * WVDEP ^ ^ 

[he Snowtfcoc Village 6cility had exceeded ^Kharge lionuoona coniaioed ui 

Total Suspended SoUda and Ammonia Nitrogen. 


It 


; 

♦ 


« 




*-!l 


#.7 


r te *“ "*• “■— •—* * — _ w 

M " J ”“‘ n ^ '*'“ ‘ h * ch ^ a ^ c ’ , " wiK ' to.udo M «**»„, „ _ 

pcnnit for the pollutants identified in paraeranh 22 .h™, „ u 

paragraph 22 above on various occasions during the perod 

from August 2001 through March 2003. 

ft 

25. Defendant Snowshoe Mountain', failure to achieve th. disable limiferion, 
cantnined in the permit ia a violation of the WPCA and the applicable WV/NTDES pern*. 

Defendant Snowshoe Mountain is further liable for any unlawful discharges that have occured 
subsequent to March 2003. 


pennit 


>ecom 


(Discharge Limitations Violations) 

(Inn at Snowshoe) 

ft 

r 

2d. Paragraphs l through -20 are realleged and incorporated herein by reference. 

27. In February 2003. Defendant Snowshoe Mountain discharged pollutants in excess of 

^ • •# 

I 

applicable discharge limitations contained in General Permit No. WV0103110, as applicable to 

f 

the Inn at Snowshoe facility. Discharges of pollutants in noncompliance with a WV/NPDES 

t 

permit are violations of the WPCA and the applicable WV/NPDES permit. 

28. Specifically, Defendant Snowshoe Mountain's discharges of pollutants from the Inn 

a Snowshoe facility exceeded the discharge limitations for one or more of the following: 
Biochemical Oxygen Demand. Fecal Colifonn Bacteria, and Toul Suspended Solid* Defends 

Snowshoe Moumain is fearer treble for -»*»*> 

» 

to Fcfaeuajy 2003. 


/ 






I 



















39. r mtnp k. I tough 20 « re4 , leied 

L an. Th.<__ 

00&2937 -*» W ~ ~ WWV« a 

^ bto to toc^ of polluUBU „ r ^ ^ * JUm ^ 

Exhibit D. These limitations anniv »*# i 

*-Wn b r<g, fctaa ^ 

* “ N “ ra * e °' “ d T °“ *“*«*< M*. «h of wtoh U , >w „ ^ 
■enn is defined in Sechon 3 of to WPCA, W; Vs Cods } 23-11-3. 


31. Its WV/NPDES pomit retire to Defend*,, Snowrtoe w«nr ad s«w » ^ 
monthly to to WVDEP mformuion regarding in dimhmg*. Report, submitted by Snowbo, 

Waler and Sewer, as well as an inspection conducted by WVDEP in February 2003. show that 

* 

discharges exceeded discharge limitations contained in the permit for the pollutants 

t 

paragraph 30 above on various occasions during the period from January 2002 through February 
2003. i- 

4 

32. Defendant Snowshoe Water and Sewer’s failure to achieve the discharge limitations 
contained in the permit is a violation of the WPCA and the applicable WV/NPDES permit. 
Defendant Snowshoe Water and Sewer is ftutbe liable for any unlawful discharges thar have 
occurred subsequent to February 2003. 




I % 


• .t 


with the terms and condition* of the Dem t_ 

^ p,rTTlil wrvcompaanc* tmmtosm • vtetot *. *# 

the WPCA and the applicable WV/NPDES penrut 

13 ^ Pemi ' No 'wvo,o 3 no ia ^ loSMW ^, Moitttu . Wtli4WpcA 

prcvie.. imr <£'.***' pOTliIIM . t dlKhlrJe , ^ ^ ta „ ^ My ^ 

cause a violation of applicable state water quality standards. 

36. to Fehmiry 2003, Snowihoc Mountin', iKt^es Item d* to,s M ^ t 
ftcilit), caused a violation of one or more of the following water quality landardat Distinctly 

• i* 

visible solids and Deposits or sludge banks on stream beds. Defendant Snowsboe Mounts* is 
firnhe: liable for any unlawful violations subsequent to February 2003. 


any no* 


(Operation and Maintenance Violations) 

(Snowsboe Village) 

37. Paragraphs i through 20 are realleged and incorporated herein by reference 

• . 

38. WV/NPDES permits issued pursuant to the WPCA require a permittee to comply 

»•* . . 

with the terms and conditions of the permit. Any permit noncompliance constitutes a v.a,at>cr. of 

i 

tag WPCA and the applicable WV/NPDES permit. 

39. WV/NPDES Permit No. WV0G2331 1 issued to Snowsboe Mountain and the WPCA 

require, ituer alia, chat the permittee properly operate and maintain all aeftiries and ayattms of 
treatment end control (and related appurtenances) which are installed or used by me pammee to 


schieve compliance with the conditions of the tpplicaolc WV/NPDES penn* 

40. in MW* 2003. Snnwboc wLton 6U«I u, «P«* - »***” 

Snowxfcon VUbge teti* ft *M . «**» »*" -d •*- “ * W 


^ i 




w. \ • 


p. 1C 


4 

4 


«• 

I 


to determine the cause of i tpill from ewttin chlonne conuci unk, ^ 

Mououio u Itatt. «*,. foc uy urt..*, vu.«,oo, .a*,.., * Pcta ,^ Jom 

• Siich r^tm for kfii»r 

(Operation and Maintenance VioUUuas) 

(Ion at Snowthoe) 

41. Paragraphs 1 through 20 are realleged and incorporated hereto by 

b ^ •« • 

42. WV/NPDES permit* issued pursuant to the WPCA require a permittee u> cor^ty 
with the.leans and conditions of the permit. Any permit noncompli&nce 


a v.olanoo of 


the WPCA and the applicable WV/NPDES permu. 




43. General Permit No. WV01031.10 issued to Snowahoc Mountain and the WPCA 

• • 

I 

require, inter alia, that the permittee properly operate and maintain all facilities and systems of 

treatment and control (and relaxed appurtenances) which arc installed or used by the permittee to 

•* • 

+ _ 

achieve compliance with the conditions of the applicable WV/NPDES permit. 

• * 

• • 

44. In February 2003, Snowshoe Mountain failed to property operate and maintain the 

* 

Inn at Snowshoe facility when it failed to remove solids from the facility, which resuited in the 


M 


discharge of solids from the facility. Defendant Snowshoe Mountain is further liable ter any 

A 

unlawful violations subsequent to Februa.’y 2003. 

Spventh Claim for Ri&gf 
(Operation and Maintenance Violations) 

(Silver Creek) * 

45. Paragraphs 1 through 20 are realleged and incorporated herein by reference 
46 WV/NPDES pennits tatti ■»*«• to the WPCA require » » «"* 

—efts, p-n^-y P- —— * vlo, *“° 0 

the WPCA aod the appl.ed.le WV/NPDES pem.it 


I. 


p• 1 5 

p.ll 


V 

A 


t 


47 WV/NPDES Permit No. WVOOWJ7 Uhhed „ Soo^hoo W.«r an* Sewer end *e 

WPCA retire. Mr * fctf ft. P— p»P^ ““ “* 

of treatment ml control (and related appurtenances) which ire msullcd or used by ihe 


systems 


ponninee to achieve compiitmce with the coodWooi of the .ppUcftle WV/NPDES pennit. 

48. Snowshoe Water and Sewer has failed to properly operate and maintain the Stiver 

•I 

Creek facility since 1999 by failing to calibrate the facility’s flow meter. 



igntn maim tor Kcli 
(Operation and Maintenance Violations*) 

(Silver Creek) 




49. Paragraphs 1 through 20 are realleged and incorporated herein by reference. 

I• 

50. WV/NPDES permits issued pursuant to tbe WPCA require a permittee to comply 

t 

with the terms and conditions of the permit. Any permit noncorapliance constitutes a violation of 

• 4 i 

the WPCA and Ac applicable WV/NPDES permit. 

51. WV/NPDES Permit No. WVQ082937 issued to Snowshoe Water and Sewer and the 

: 

* PCa require, inter alia, (hat the permittee properly operate and maintain all facilities and 

* S 

o. ueannsnt and control (and related appurtenances) which are installed or used by the 
PCTtUet * aebieve compliance with the conditions of the applicable WV/NPDES permit. 

^ Sra " ^ V/ iIer and Sewcr ^ failed to properly operate and maintain the Silver 
S * P “ m * r 2001 b * «°™* ++ - *. acility for . penod exceeding one 


» r 


Klnth riilm for Rrllrf 

(Moqhorlot »ud RaportiTgVioUtio.il) 

(Soowibot VlUag*) 


I through 20 ve toll 


*“* incorporated herein by reference. 


10 


0 


p. 12 


1 

5 » 

?• 


54 , WV/NPDES permits issued pursuer,: to the WPCA require a permittee to comply 


with the tcmr.3 


and conditions of the permit. Any permit noncompliance constitutes a violation o: 


the WPCA and the applicable WV/NPDES permit. 

\ 

55, WV/NPDES Permit No. WV0023311 issued to Snowshoc Mountain and the WPCA 

f 

• • 

require, inter alia, chat the permittee record the date, exact place, and time of sampling or 

• « 

* * 

measurement for each sample or measurement taken pursuant to the permit. 

•# 

• • 

56. Snowshcc Mountain foiled to coniply with the requirement in paragraph 55 above 

when it failed to record the sampling time for the December 2002 Fecal Cblifonn sample at the 

? • 

Snowshoe Village facility. Defendant Snowshoc is further liable for any unlawful violations 

V 

subsequent to December 2002. 



' (Monitoring and Reporting Violations) 

(Inn at Snowshoc) 

I 

57. Paragraphs 1 through 20 ore realleged and incorporated herein by reference. 

5« WV/NPDES permits issued pursuant to the WPCA require a permittee to comply 

" 4 h P«* noneompiience constitutes a vioiation of 

*“ WCA ■“ *' applicable WV/NPDES peimil. 

» O— No. WV0.03, „ issue, to Snowshoe Mountain and the WPCA 

** lh« The permittee collet_ 

:zzzzzr • -—»- 

CoUfc ra sample aacaaded th« __ a. ... 

, U«u the aampl, holdmg tune punuant to 

• ii 

i.v 
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More History 

CTbitl rt'iidnMe nrtio , 

*J D l ’> M ” Hwl l>»vi* and rVa'd 
*t » reconi mooting of the Mur 
Baton Womiu’* Club.) 

FIRST HOMES 
My information is taken from 
Rev. VN m. T. Price’s History of 
Pocfthontas County, published in 
1901 by the I rice brothers. 

Jacob Marlin and Stephen Se¬ 
well built the first cabin and lived 
here in 1 «.>() .>1. Following a dis¬ 
pute, Sewell moved into a hollow 
tree located where the .lames Bear 
bouse now stands, 

The second home was built a 
bout 1800 by Col. Wm. T. Poage, 
who owned all of Marlin’s Bottom 
plantation. His wife was Col. 
Jacob Warwick’s widow. War¬ 
wick obtained the land by a grunt 
•Hr om England prior to 177b. This 
Jbousc was located on Hamilton 
Field near where the Al Jack 
1101111* stands. Kev. Wra. T Price 
•was born there in bis grand-fath- 
£r’« home iu 1830. 

\ Col. Poago built a new borne 
•ad moved to tne present site of 
tbeCal Price uuJ Clyde Moore 

Ebonies. 

The fourth house was the P*['| ?e 
homestead built on the west side 
of the river next to my present 
tome. It was the hpme of Altoj 
Price James A. Price aud \\ ood- 
Price. The original chimney 1 

Ch SfSSd^rwsri^- 

«P 1! r \ The building best 

Marlinton. McLaughlin Ho- 

known as McLaugblin 

«i — -n 

home until K p . jbe North 

Mary Poagu*^ H g inti log*- 
XMt Portion bas«^ ebi0l . 

curved st*i ’ tfae bul Ming u°" 

owned by A ^ built 10 

The next boa V fcl %air blin. U 
1849 by Har.^-r Yea 

i. well knov n as w* modern 

” r borne and stand- froIU 

Ka.dence across jhe Moore 

Henub 
kainea 


JSt .‘“V* J° n ,,outo wm 

Pno» lor Ut. Toll 11,1,1,, k „* 

In ion ?"? Prict hl,m,! tnalll 
in 1880 where the freight dep.,» 

l« now located. 

The Sara (iay house stood in 
188.» on the west side of the riv* r 
in Price Hollow near the present 
residence of our colored friend, 
JBill Stewart. 

In 1890, the Rev. Wm. T. 
Price was built by himself and 
•ons for a Manse. It stands as 
Dr. Norman Price’s home. 

John Moss built a home where 
the Bank of MarlintOD stands. 
He operated a barber shop there. 

When Marlinton became the 
County seat in 1892 many fami¬ 
lies moved here from Huntersville 

Some of the firs* homes to be] 

built about this time were: 

• The Lock McCiiotic residence, 
now occupied by bis widow and 
daughter. 

Uriah Bird: Miss Pearl Car¬ 
ter’s reconstructed home. 

S. L. Brown (home located on 
the corner near John Sydeostrick- 

er. 

% Capt A. F. Smith home, owned 
by Eugene Daetwyler. 

Scdtt Rucker borne, owned by 
Mrs Eskridge 

Clawson McNeill home acros> 
the corner from Lock McCiiotic 
residence, owned by G. D. W ooo 

fell. 

The Boyd Bartlett home neat 
tbc Clark.Hotel. 

The King borne, occupied by 
the Richard Currence family. 

When the brick Court House 
was built the bricks were burned 
on Hamilton Field. The remain 
ing bricks went into Marlinton » 
first brick borne It was bo it b. 
Cant Smith and is now owned b.\ 

££.•*•*• Ur“.« 

mod w occupied t>y Mrs- ur»ie 

yeager snd her *on, Arnout. 
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*uakitek hn« m Fa>et 
i\l*r with her huabond of 


i,. 


ill 


Merg'ifitown. 

UvilW »brr» Her par>tiU di- 
vorctd After |r*du*lmi 
from Fayetteville llign 
Sdni, ahr went m to altmd 

Marshall 

Fared with • difficult dm 
Men, Cnubhank decided not 
to enter the field of special 
iducation wmI to forego life at 
Marshall Sl*» left Hunting 
ton to attend Meredith 


rgirttay 

y much 


ther dn>|j me off at f 
ao I could mV f pretty 
dnto* them cra«y # 
Cruikahank has been 
breaking and training horses 
for years and, along with 
showing her horaoa. has also 
been a judgr at various 
shows around the state 
Philosophical moons keep 
her from attending what is 
often described as "the sport 
of kings* 


J of any kind. no 
how ortUinsd it la" 

She currently has 


one 


•I'm not obs****rd with 
showing like I used lo be 
Now I just enjoy the 
of ndtng" 

Fortunately far tbs 
industry in Fayette County, 
Cruikahank also enjoy the 
pleasures inherent in a 
challenge. 
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Despite difficulties, vet remains proud of his service 


By Joe Mytjw 


MUDDY CREEK MOUN¬ 
TAIN — Raymond O Woolard. 
79. doesn't claim to be a war 
hero- But in 1942 when the 20* 
year-old Greenbrier County res¬ 
ident received his invitation 
from Uncle Sam to serve in 
World War II. he did not shrink 
from doing his duty 
“Somebody had to fight for 
this country." he said simply. 

Once in the Army, he was as* 
signed to the 106th Mechanized 
Cavalry Recon unit and sent to 
Fort Livingston. La., for train¬ 
ing The next year, his unit was 
shipped to Eng Land 
"They were getting ready for 
D-Day* he said 
He recalls vividly the instruc¬ 
tions he and thousands of other 
GLs received from Gen. George 
“Blood and Guts' Patton 
Tm sending you U> kill Ger¬ 
man soldiers.* Patton thun¬ 
dered. "We’re going to beat the 
Germans and kill the bastards. 
I want you to shoot the Ger¬ 
mans in the belly 
“Some of you won’t be coming 
back,* the general added 


“1 didn’t know what to think.* 
Woolard said "I was standing 
at attention/ 

Soon after, Woolard was in 
the thick in the Normandy in- 
nding ashore on a half 


chine gun. 

Fierce action was not far 
ahead 

“I got knocked out of it,’ 
Woolard said 

He ended up in a military 
hospital and eventually was 
shipped bock 

•It didn’t 
bit,* he sakl 

Back in Greenbner County, it 
wasn’t easy finding work ‘No¬ 
body wanted to hire disabled 
vets." he said. 

Even now, remnants of his 
war exper i ences stay with him 

Tm still suffering from battle 
stress,* he said. "I’m taking 


feelings a 


his military records. Woolard 
had to hire a lawyer u> pursue 
his appeal, 
process has left 
ter taste in his mouth. 

“As for as I’m concerned, the 
federal government's got all this 
money they’re sending over¬ 
seas." he said. They ought to 
take care of their veterans A 
veteran shouldn't have to hire a 
lawyer to get what’s coming to 
him" 

the 
of his 


Woolard ts ch**«ifad on a 50 
percent disability by the Veter¬ 
ans Administration When he 
tried to get that elevated, he 
was rejected The appeal of that 
decision has turned out to be an 
uphill struggle, complicated by 
the government s lass of some of 


Legion, the 

Wars and the Disabled Amen 
can Veterans, and attend* 
meetings regularly 
Last year be traveled to 
Champagne, 111. to attend a re¬ 
union of his old Army unit. He 
said he esyoyed meeting some of 
his old buddies and seeing the 
photographs and other memo¬ 
rabilia on display 

He wishes he had gone ton¬ 
er. . . 

They’ve had the reunion for 

the iwt 50 rean.' he »wd 
a-ays wanted to go but l didnt 
have any way to get there. 


*» Uym/TSe 

Dt/n toe HO tome frustration. Raymond 0. 

tootaarg e m tw i prouS of nrtotary service He ts an 
ag ftoe sto-o er of me Amercan legon. me Veterans of 
fciPM* wgr» and wm Dtsat*eo American Veterans. 











ueorgo william Duncan son 

°r o ,r ' Rn<1 Mrs. Austin Duncan 
of Buckeye, belongs to the Navy. 

\VK 8h Vh 18 th ° dcstr °ycr Hunt. 

F™nC| th ° Kreat a,rplane carrier 
frankln, was so terribly blown up 

nnfofTi, 080 J“ tCr8 the Hl,nt wi 

one of the ships to render aid, in 

saving men. The badly crippled 

carrier did make it back to base 

Jo be repaired for to fight again. 

Here is the word of appreciation 

from 422 survivors of the Frank- 

JV* to men of the Hunt. 
George William adds this note of 
interest In all we had better 


bU JULS 






The speed, efficiency, and pre¬ 
cise judgment of jour boat crews 
the men on deck, and jour bridge 
was an outstanding example of 
splendid seamanship and clear 
tblnkiug that will never be for¬ 
gotten by us. 

Your doctor andcorpsmen were 
ccaslm x and untiring in caring 
for our sick and wounded, and 
deserve the highest kind of praise. 
Their skill and determination 
will always bo an inspiration for 
us,* 

Our stay aboard your ship has 
been most pleasant, and we are 
also deeply indebted to you for 
the unselfish manner in which 
you gave up your bunks and 
shared your clothing and other 
necessities. We are proud to have 
been aboard and to have knowo 
you; smooth sailing always. 

—422 very greatful survivors of 
the U. S. S. Franklin. 
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The following men who had pro 
viously qualified for Navy Service 
were called for active duty h.v the 
Local Board ftlarch 13, Ji bLL. for 
induction at a recruiting station: 

Paul Patrick Smallridge, Maty 

F °Otis Sterl Lester, Minnehaha 
Asa Charles Hill, Cass 
Lanty Phillips, Marlinton 

Dale Hunter Gay. “ un ^ r "' ° 
Thomas Lee Houchin, t a- 
l^acv Paris Kershner, Spice 
Georue William Duncan, llucU- 

CV Hubert Homer McCoy, Uoarjl^ 
Thomas Moses Moore, * 

'' 10 Vnnie Wade Nelson, Hunters- 


T«fi 1 1 i 

Burke Hannah Cnv*eH, vt,— 

Lyle DuaneFertig, HuoUmil> . 
•lames Parker Gibeon, Martini* il 
Clayton Price Seklomridg»*,( 

Paul Dewey Sexton, Marlin! •n. 
Alfred LftWb JtftMB. Marlin-1• 


t 


The following, who had pron 
ously qualified for Army Mrvic* 

on March 14— f 

Thoim \9 Fronklin Muncy* aiM- 

lintoo % 

Elmer Leo Tinolu-r HdWK.ro, 

Glen Alonzo Humbert. Ar^al 

Harper Hudson Galford, Bn? 

^Harold Hunter KrieUMJnl«» 
Harry Lee Thomas, Bm* > 

Char es DonakK'assell, t ass 

On March 15th— 

Norman Eugene Wheeler, 

Hinton 
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GYPSY MOTH MANAGEMENT ON THE MONONGAHELA NATION M fORfAT 


Background and Current Condition 


The gypsy moth was accidentally introduced into the Northeastern States in 1 Since <-• 
has become a major defoliator of hardwood trees. Gypsy moth caterpillars hatch in . •• . 
and begin eating leaves from many species of trees, especially oaks. By mid-July the large 
caterpillars pupate, or form a type of cocoon, and emerge as adult moths. The moths lay • 
trees, rocks and other objects. The egg masses overwinter, hatching the next generation the 
following spring. Hardwood trees whose leaves are almost completely eaten by the eatery •; 
often produce a new crop of leaves. Although this enables the tree to surv ive, it weakens n. 
making it more easily killed by root disease, drought, and repeated attack by the gypsy moth or 
other insects. Pines and other trees with evergreen needles do not produce a new crop of 
needles, and can die after one season of defoliation. On the Monongahela National Forest, 
defoliation occurred in various areas from 1989 through 1995. The Forest Serv ice treated thc^e 
infestations as described later in this document. During the last 4 to 5 years, heavy defoli ation 
over large portions of the national forest has not occurred, probably because of the presence >>r a 
fungus, Entomophaga maimaiga, which infects and kills the caterpillars, keeping the numbers of 

these insects down. 


pparently, although present, the fungus did not prevent severe defoliation this year, nor did it 
•event the deposition of eggs to provide next year’s crop of gypsy moths. Egg mass surveys o 
ie area around Lake Sherwood, and walk through exams of several areas indicate tha larg 
ambers of egg masses are present. These eggs are likely to result in caterpillar POTHilahons 
hich will cause heavy defoliation next year, even if the fungus, or other diseases that afreet 

ypsy moth become more active next year, 
he attached ntaps show the 

urvey in June, 2000. That survey -in cheated142^520 acres with. ^ |and 

/ere defoliated by gypsy moths. Of this acreage, ^ ^ addi|ionaI 2 1 .907 acres of 

icavily defoliated and 8,363 acres was mod y werc a , s0 de f 0 i iatc d. Patches were 
ither ownership lands within the proclama ,^ t J,7south as Greenbrier County. In the 
letween 40 and 10,000 acres, and sonic c. d 0 ft cn surrounded by areas ot 

lorthem part of the forest, the patches "^maher a c| denuded. In Greenbner 

moderate defoliation, where fewer susceptible hecs I ■ dcfo|i „ ion „„,ed was 

County. Where gypsy moth ^ donation was no. mapped during 2000. 

heavy. Egg masses have been seen m areas apcrime defoliation neat year, 

indicating that additional areas can be expected i 







Gypsy moths arc spread by people, who transport eggs or other lit'c stages, an > " in . ^ 

blows the young caterpillars on silken threads. Gypsy moths are currently sprea mg o t M 
and west from the infested area. The infested area includes most counties in the no an eas v 
West Virginia. Of counties within the Monongahela National Forest, only Greenbrier an 
Nicholas County are not considered to be within the generally infested area. 

In areas which experienced heavy defoliation in summer of 2000, heavy defoliation in -001 may 
result in tree mortality. The extent of defoliation this year has already affected tree growth and 
health. If heavy defoliation occurs next year, as expected, tree death will affect recreation 
developments (like campgrounds), wildlife habitat, forest health, and timber production. Areas 
with high populations of gypsy moths have more young caterpillars and other life stages which 
can be spread to un-infested areas. 


Development of a Proposed Action to Treat Gypsy Moths - Where do we need treatment? 

In order to develop a Proposed Action for gypsy moth management, factors relating to the 
expected spread and the extent of damage expected during 2001 were evaluated. The primary 
predictor of heavy damage for next year would be the number of egg masses found in each area. 
For general forest areas, greater than 750 egg masses per acre would indicate that heavy 
defoliation is expected. For campgrounds, picnic areas and developed recreation sites, greater 
than 250 egg masses per acre would result in visitor contacts with abundant caterpillars and 
moths, and defoliation weakening or killing trees which could pose a safety threat to people and 
property. 

Although not all egg mass surveys are complete, preliminary surveys indicate that the egg mass 
densities are very high within the areas of heavy defoliation (up to 18,000 egg masses per acre in 
the Lake Sherwood Area, for example). Some areas of moderate defoliation have egg mass 
densities high enough to cause heavy defoliation in 2001. Egg mass surveys will be completed 
for any potential treatment areas, and final decisions to treat would depend upon the presence of 
large numbers of egg masses, as well as the evaluation factors shown in the table below. 

Rctcr to the maps for the location of the defoliated areas as listed and described in the table. Big 
Fiend, Jess Judy, and Smoke Hole recreation areas were not within the defoliated areas this year" 
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Potomac RD _. 

Potomac RD _ 

Msriinton RD _ 

Greenbrier RD _ 

White Sulphur RD _ 

Sherwood Lake-area 

near Lake _ 

Smoke Hole Picnic 

Area __ 

IttsJudy'Big Bend 
Seneca Rocks 
Sherwood Lake 
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Fvaluation Factors 
L Heavy defoliation- 2000 
2. Moderate defoliation- 2000 

4 Locatior^onthelleading edge of reproducing populations of gypsy moths, indicating 
potential to spread into un-infested areas 

5 Developed recreation sites . . _ . .. 

6 Developed recreation sites in Forest Plan Management Prescription 7 where the 

“vegetation will be managed to ensure that the long-term viability, safety, and 
attractiveness of the area continues throughout the anticipated life of the development. 

7. Merchantable timber land affected 

H Management areas where the Forest Plan calls for active timber management 
9. Oak mast production affected 

. 0 Visual quality objectives affected by views ot dead trees from roads or areas ot concern 


' * ’he affected area, resource management will be affected to some extent by the gypsy moth 
y * 1 1 I bun the forest Plan would allow treatment in any of these areas. The Potomac Ranger 
u part of the generally infested area, where the gypsy moth is an established pest species. 
- prying for gypsy moths would be unlikely to keep this pest from invading other areas. The 
r r *•. 1.1 tM - >uth of the Forest, and the areas on the western edge of the Greenbrier RD. 

' ' ,v,r potential to allow gypsy moths to spread to additional un-infested areas. The 


t large numbers of gypsy moth eaterpillars and moths at l ake Sherwood and at Seneca 
r * ’ • 1 ,,r '' I" 1 '' lor recreation truffle to spread the pesi rapidly to un-infested areas. 

t( n,l “' 1,1 pest to spread more rapidly wus the primary factor in deciding which areas 
’.ft* tt cat) ,i tit i hn priority, in keeping with the USDA Final Gypsy Moth 

-ul l»- p. t Statement. IW5 (I I IS), ,s to slow the spread of the gypsy moth, thus 
- 4, f tf* onxt of dc fob «tton m un infested arcs* I he following areas are included in the 





















































proposed action for treatment. Acreage and exact boundai 
slightlx since egg mass surveys currently being conducted 
precisely. 


• Marlinton Ranger District, 9500 acres, 

• Greenbrier Ranger District, 650 acres, 

• White Sulphur Ranger District, 1000 acres, ... • • , 

• Sherwood Lake, approximately 1000 acres, including 6.1 areas near the Lake which were 

not defoliated in summer of 2000. and the campground 

• Seneca Rocks. 40 acres including the area defoliated last year and surrounding area to 
make up a minimum sized spray block, 

• Jess Judy and Big Bend, 80 acres. 

Additional factors which support inclusion of these areas are discussed below. 

The heavy defoliation in these areas covers much larger blocks than the general forest areas on 
the Potomac Ranger District. If heavy defoliation docs occur in 2001 as expected, the forest 
health effects and increased tree mortality will cover more area. It is anticipated that 
environmental effects of these larger blocks of defoliation will be much greater, in terms of water 
quality and quantity, fire danger, and effects on wildlife and timber values, than would be the 
effects in the smaller ridge top patches of heavy defoliation on the Potomac District. 

The Forest Plan direction for vegetation management in Seneca Rocks and Lake Sherwood as 
quoted in Factor 6. above, indicates that visual quality and attractiveness of these areas is a 
h.ghCT pnonty than for the general forcsl area. This is also the ease for individual campgrounds 

ffaS nZ^ i " nmed ' a,c areas of Jcss Jud y and Big Bend will be included the 

“ KSi Z T °n ,hesc arcas are sUsh,ly 

pread by wind from the area of heavy defoliation immediately to IfeweT Smok^Hob p‘° 

Vrea had egg mass counts lower than the threshold and is nm m 2' S , e Holc P,cn,c 

to the west, so it is not included for °u ;" 0t in dan S cr from nearb y Populations 


lefoliation SinceSdSST P '? With h * h 

as the adjacent area with heavy defoliation. 

'utunl qtwli'ty pr J H,uc, ' on vvas not a factor 

ly those nr.. h uttcc *cd to some extent in 

i RogL . ' ®H ccU °g ‘he view, and the 

. mid within camni>mim.ie .. _■ 


— mi roiom.ic Kanger 
cr arvas than were defoliated 


IWlopmcnl of » Proposed Action to Tret Cypsy Moth - What type of treatment should 
we propose? 

ITk USDA Gypsy Moth FEIS Record of Decision follows an integrated pest management 
approach of only considering management of gypsy moth populations when and where they pose 
»risk to resource values and uses, and allows the use of various treatments, individually or in 
combination, to manage gypsy moth populations. 

The treatment proposed is based on the National Gypsy Moth FEIS which contains three 
strategies to reduce the adverse effects of the gypsy moth: Eradication, Suppression, and Slow 
the Spread. Eradication is not being considered here. It is not a reasonable strategy in areas 
where the gypsy moth is already established, nor in areas where large acreages of reproducing 
populations are becoming established. Suppression is a strategy to reduce damage caused by 
outbreaks where the gypsy moth is established. Slow the Spread activities slow the rate at which 
the insect moves into un-infested areas. Both of these strategies are part of this proposal for the 
Monongahela National Forest. Both strategies may involve the use of pesticides. 

Gypsy moth treatments using pesticides began within the Monongahela National Forest in 1989. 
The following chart displays an annual breakdown of treatments, which were all applied by 
aerial >pravmg, except tor the emulsified soybean oil, which was sprayed manually on each egg 
mass. Forty acres is the minimum acreage which can be sprayed by airplane. 
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Dimilin as it is used in gypsy moth projects. 
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The proposed action will be to use a treatment method that: is available; is capable of 

suppressing the gypsy moth; can reasonably be applied over the large areas of infestation; and 

has limited impacts to species other than gypsy moth. Pheromone flakes are only effective on 

very low populations, and emulsified soybean oil is only practical for use in smaller areas with 

much lower populations than we have. Thus, these two options are not being proposed for use. 

Gypcheck would be the least disruptive method, since it affects only gypsy moths, however, it is 

not generally available. Diflubenzuron, or Dimilin, is more persistent in the environment and 

affects more species than Bacillus thuringiensis, thus Bt is the biological insecticide proposed for 

use in aerial spraying on the areas, totaling approximately 12,270 acres, listed above and shown 

on the attached maps. The method of spraying can be expected to involve 2 applications within a 
2 week period to each block. 


Decision to be made 

I he decision to be made is whether or not to implement this proposed action to treat gypsy 
moths or whether to implement some alternative to this proposed action This decision wdl h* 

made through an environmental analysis process. > nis decision will be 

bC baSCd °" ™l from the 

.he Fores, Plan JZ C °" fon " d —'o„ sc, f„„h in 

direct, indirect, and cumulative impacts of f E S * P ana *ys»s will identify the potential 
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,MU " following issues, or others that may arise, may 

atsssasggfets»-sr sans 

action, these issues««. - _, - T 


I. 


2 . 


„ 0 w wo«.d .he use of pes.jch.es 

dosage and/or teas. G^S. whiih arc specific .« 

people, is expected. 

Would the project harm birds, amphibians, invertebrates and/or fish? 

Significant ctTccts to these species are not anticipated since Bt only kills 
caterpillars that are feeding on foliage for up to 14 days following aenal 

spraying. 


3. Would the project affect threatened or endangered or candidate species or 
their habitats? Forest Plan and National Gypsy Moth FEIS standards require 
that we coordinate with affected agencies to determine that proposed pesticide use 
will not adversely affect these species. Thus we will coordinate with the US Fish 
and Wildlife Serv ice, and the WV Department of Natural Resources. As part of 
the environmental analysis, a biological evaluation (BE) will be done to assess 
potential impacts on TES species that are or may be in the sprayed area. 


4. Would the project affect water quality? Neither Bt, nor Gypchek pose threats 

to water quality. By keeping trees alive in the filter strips of some streams water 

quality could be better with the project, than in areas where gypsy moths are 
allowed to kill large numbers of trees. 


V\°uld the use of pesticides pose any potential human health hazards'* See 

All hou ^ ,hc f biolo sical pesticides are specific to a small croup of 

~ SS! J hdp ? aV ° id T o" 

reCTcalionirts will Ib, warn^alS r dunng Ma y- a "d 

ac considered a hazard, so campsites will h,-7! ' on . a j c ". s ' Low n y in S aircraft ci 
Will be posted a. .railheads cnirr,i!!. b dunng lhc ac,ual spraying, 

wll he done under weather condition, . 1 ,,,**'— b oc ^ s - '* ' ln >' Aerial spraying 
P"v..e o, other no,,.,urge" a^dT dnft onto adjoining 

°h|ec.IVn?’’a!!"' "dlT,*|" ^ h rI• National Forest vUual qu ,|j, v 

~ 1 *■ r rr c 





7. W o»iId the project slow the s P r “* °[J^lhctwood and Seneca Rocks will be 
campers and other rccrcatiomsts from L moth 

minimized. rrca.nu,,,l“emm^cfheXnce,ha. 

—t gypsy moths or their eggs to other 

forested areas or back to their homes. 

S Would there be anv cumulative impacts associated with the use of pesticides? 

8 ' Cumulative effects will be analyzed as part of the environmental analysts process. 
Some private landowners within some of the affected areas are expected to spray 
for gypsy moths, as are the George Washington and Jefferson National Forests in 
Virginia. Private landowners could spray with Dimilin or Bt. 


0 W ill the project protect the National Forest from defoliation by gypsy 

moths? The project would reduce effects on forest health and the number of trees 
expected to die. The untreated ridgetops and hillsides in the North zone of the 
Forest, where defoliation was heavy in 2000, would be likely to show abundant 
tree mortality. Trees that survive and regenerate in these areas will be those less 
susceptible to the gypsy moth. Areas on the North zone of the National Forest are 
known to have high levels of the fungus, Entomophaga maimaiga , in the forest 
floor. If weather and other unknown conditions work to enhance the action of this 
fungus, gypsy moths may be killed and populations of the gypsy moth may 
decline even in untreated areas. This is unlikely to happen before heavy 
defoliation has already occurred. In untreated areas with only moderate 
defoliation last year, fewer trees will die under heavy defoliation conditions this 
spring. Spraying could be considered for spring of 2002, if warranted at that time. 
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Pierce’s 


f - message said the 

group was for a “free, strong, 
proud white America.” 

A message left for the group’s 
local representative to comment 
on the sticker was not returned. 

The group’s Web site contains 
a variety of essays and other 
material focusing on white 
power, including a game. 

The ADL said the game is just 
one example of the group’s 
attempts to recruit young mem¬ 
bers. The group also has a record 
label that produces white power 
music and has held concerts in the 
Cleveland area in recent years. 

Elyria Mayor Bill Grace said 
putting stickers on street signs is 
illegal and immediately sent a 
street city crew to remove the 
sticker. However, the sticker 
proved resistant to the crew’s 
knives and scrapers and a can of 
spray paint could not be used 
because it was frozen. The crew 
finally covered the sticker with a 


tape. 

"It’s very disturbing to 
such material in the city or any- 
where, Grace said. 

Beth Wilson, spokesperson for 
the Ohio Department of Trans¬ 
portation’s District 3 , said 
advertisements for everything 
from weight loss to working 
from home are commonly found 
on street signs throughout the 
state. 


“We definitely frown upon and 
will not tolerate people putting 
things on the signs,” she said. 

Mayo said the Imperial Klans 
of America has a chapter in Elyr¬ 
ia, founded in 2000, but she said 
they have not come to the ADL’s 
attention since then. 

Elyria police Lt. Daniel Jaykel 
said he didn’t know of any ongo¬ 
ing investigations into racist 
organizations in the city. 


Contact Bruce Bishop at 

bbishop@chronicletelegram.com or 

329-7163. Contact Brad Dicken at 

bdicken@chronicletelegram.com or 

329-7147. 
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Please let my remarks today in verbal Commission's plan to 

comment and a formal protest of the Pocahontas county non . pro fit 

appropna.e Title III money to Pocahontas Woods^ Jnc^ ^ ^ Education 

organization composed of representatives o self-appointed members of 

and the Pocahontas County Commission as well as sen app 

the private community. 

I Wish to present my comments and information as a resource Jo bemused to 
investigate investigate the self-serving, greedy, a q 

members of Pocahontas Woods, Inc. 


Pocahontas Woods as a general concept extends back in time several years to 
an idea developed by Gibbs Kinderman in which a timbering showcase project 
was established with a primary location at Slatyfork, WV. This idea eventually 
died of natural causes only to be revived in 2001 with passage of the Rural Safe 
Schools and Self-Determination Act. 


Around the spring of 2001, several persons got together and formed a private, 
non-profit corporation to exploit the provisions of the newly passed federal act. 
Gibbs Kinderman, John Simmons, John Friel, Bernard King, James B. Phares 
and Ralph Beckwith formed a compensatory corporation called Pocahontas 
Woods, Inc. using the local physical address of Rt. 1, Box 139, Dunmore, WV 
which is the same address as another nonprofit group, West Virginia Mountain 

Radio. WVMR is located on land leased from the Pocahontas County Board of 
Education. 


The mission statement of Pocahontas Woods, Inc. is that it seeks "to promote the 

Primary goals of the corporation: P 9 Y ' M 6 bbs Klnderman outlined the 


Pocahontas County 9 " 9 3 h ' gh ' end craft w °°d working industry in 

; Ou?in P ^ltcu?to m b e e n II 0rtal , en,ed young P e °P |a -- 

both young people and adults°to gh-elhe " 9 3 ,rainin9 P ro 9ram for 
(With this project] . 'our focus tri n “ able Skills ' " 
current local woodworkers with t ea Ward W ° rkin9 to hel P 

ri ” Bquipmen ' «> "'ey can expanriT 0 '" 9 ' marke " n 9. and 

Xr - 9 ™ xi x 

ss: ~^ 

omselves. thus making it more 


. , hp i D and providing basic and 

feasible for them to hire additional help. _ 

intermediate training in fine wood ' r J m facility usable for small 
. -To develop a shop, office an ^ , ind pro g r am administration 
scale production, training marke d whjch wood crafts 
. -To develop an organizational gs we|| as ass j s tance with 

men can obtain necessary f na 9 ess lo equipment... ” 

branding, marketing and quality control and , wo rk 

. To develop a training program aimed at proviomg 
force for this emerging local industry... 

s -saw sesvrsf. s.-rsssaa - 

efforts in these matters. 

The mb comes in when Pocahontas Woods, Inc. use the methods of democracy 
to great a monopoly on public funds. Pocahontas Woods, Inc. is a closed shop. 
The WV Ethics Commission has ruled that they are a private organization which 
must not open its doors to the public, post its agenda, or reveal its private funds 

to the community. 

The rub comes in when Pocahontas Woods, Inc. solicits and recruits members in 
a totally private manner. While it is true that some of the board members are 
public officials, such county commission president and the school 
superintendent. Such appointments are merely figurative. Joel Callison, like 
John Simmons is or has been on the board to insure that at least one vote of the 
county commission is always in favor of appropriating the Title III money over 
vrvch »h e county commission has control. New evidence suggests that Reta 
has more than a passing interest in Pocahontas Woods Inc The 
superintendent is appointed so that the Board of Education will allow use of their 

.1. and n0t “ m , pe ‘ e With Pocahontas Woods, in rendering educational 
' \ 'h® youth of our county. No representative of the Pocahontas Countv 

‘"°w fust Who has been represe^TnXIohool boa^' ' ^ feW 

rub cornea in that Pocahontas Wood* \nn 
“ •* discrimination is absent from their organization ITh S n ° obligation to insure 
"' Pocahontas Woods, Inc. has a closed hir- haS "° ant, - dis crimination 

r i x xx asa«ws. st*s 
~ j.’rrr * “ - sa. yassaa; 

court* Who paid for Mr 




Rilev's substitute? Was Mr Riley paid extra by Pocahontas Woods for that week^ 
wis Mr Riley's regular school salary deducted while he was obviously engaged 
in a private mission of Pocahontas Woods, Inc. Why Mr. Riley? There are 
several teachers at the high school who would qualify to teach such a course 
The answer is quite simple—Mr. Riley's wife is Sarah Riley, daughter of Gibbs 

Kinderman. 

Gibbs Kinderman, President of Pocahontas Woods and a member of the board is 
also the Project Director. This seems to allow him to be both the boss and the 
employee at the same time thereby raising issues of conflict-of-interest. It also 
seems that John Friel is exercising a conflict-of-interest in that he is both boss 
and employee. Federal laws generally tend to frown upon such relationships. 


Duane Gibson. Building Trades instructor at Pocahontas County High School 
also serves as an instructor at for Pocahontas Woods. Whether Mr. Gibson is 
being paid by Pocahontas Woods during his daily schedule as a government 
instructor is still unresolved at this writing. We shall attempt to clarify these 
matters which would be an obvious conflict-of-interest and an a serious ethics 
violation. We do know that Pocahontas Woods was to begin a series of 12 
classes on March 8, 2004 at PCHS for students during the first block of each day 
which is definitely after-school. This means that absolutely none of the Title III 
money could legally been used for those classes because it is reserved for after¬ 
school classes. What we don’t know is how Mr. Friel is getting paid. Since 
Pocahontas Woods, Inc. subsists almost solely from Title III funds it is important 
that you investigate this matter. The same Pocahontas Times article also 
indicates that Duane Gibson, the carpentry teacher at PCHS was also serving as 
an instructor of the same class. How can this be? Teachers are hired for P L r 

block? day " 3 ,U " day? Wha ' " he d0i " 9 With hiS "SSffiXtl 


Trie Pocahontas County Board of Education ann^or*. u 

■ vas going on. They never approved this courseThe oh h ? V ® n ° r6a ' dea What 

They never approved the use of the shop facilities during the "? S,ructor ' 

•jmployees are fingerprinted and must unriernn ok t 9 he day ‘ Count y school 

happen with the adjunct instructor who was ^inn b o, Ck9 ?T d CheCk? Did this 
r-'her energy resources? How can the board Dermi? students ' our shop, and 
teacher an unapproved course during the sfme 2 , Unqua " fied instructor to 

‘one to ou, schools i, appears thaU^e an^eMsnof " i6St ““ What ls being 

h';a , r.e he has a fulSchSlute ofd'utor tothe^h Cant be ,eachin g the class 

Jrss: day : , ,r he «« ^ »» «e .l :t 

H So who is watching the youth? Work load and supervise a day- 


You * remember .ha, we uncovered a system a. yea- ago 

in which teachers were selling their ,on I jn w hj C h teachers do not 

time during each teacher's day abou nrepare for their other classes. 

— in a “ 

which impact the rest of their schedule. 

B E^rHSrlEE 

other duties The means that either teachers don t need a C&P or that they are 
being paid to neglect one duty while engaging in another. 

Our investigation seems to indicate that this same thing might be happening in 
relation to Pocahontas Woods. Inc. We have reliable information that double- 
dipp'ng’ is occurring at PCHS with regard to the regular school day. If so. it 
means that a private organization is paying school staff members to neglect their 
public duties while performing private duties. 

N Pocahontas Woods proposes to intrude further upon the educational system 
,r Pocahontas County. Pocahontas Woods claims that the Pocahontas County 
Commission will be providing funding for the shop building on a on-going bases. 
!n the executive summary, a false claim is made that "The Pocahontas County 
Commission has voted to commit 15% of the payment in lieu of US Forest 
Service Timber Royalty to the Pocahontas Woods project for the fiscal 
years 2002-2007" This is patently false and constitutes a “false claim” to the 
'>■ *ed Sates government in light of the fact that there is absolutely no record that 
Pocahontas County Commission has made such a commitment for such a 
:- od of time WV law specifically forbids such a long-standing commitment on 

• ~ cart of commissioners. This statement is made to me the sustainability 
i :: ects of the grant being sought and it leads the Rural Business Enterprise 
r <nagement officials to conclude that the project has long range sustainability 

V T* ,ea ? ,he fu " di " 9 process is 8 y^-by-year matter capable of being 

• - down with one vote on any day of the county commission. y 

*'*'* *" ^ PUb,ic bodies have "o. bone in respect to Pocahontas Woods 


^^o«hont». County Commission has not make a commitment of 
i-ochonu,, Ktrir W " h0U ' pormtsslon of I be 
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Pocahontas Woods injects instructors into the after-school program 
which are not qualified. 

a(ter-sch'oo°prag ran r fo°'pocahon°as h Woods e yet P !ts 0 uses a school 

facilities and equipment. 

The Pocahontas County School System doesn't seem to know 
■ here its instructors are: Pocahontas Woods sponsored Joe R ley, 
nnd his wife the Ag Instructor, Gibbs Kinderman s daug . 
week ling training session yet the board never approved the trip 
Who is paying the cost of a substitute for Mr. Riley. Was his pal 

deducted for this trip? 


The Pocahontas County Commission has ai.ocaieu .unu* - 
-forest-related after school programs" which are not being used for 

‘after-school" classes. , . 

“Sec. 302. “(a) Limitation on county fund use. County tunas 

shall be expended solely on projects that meet the requirements ol 
this title." Public Law 106-393 16 USCS 500 

“(b) Authorized uses: (4) Forest related educational opportunities 
A county may use these funds to establish and conduct forest 
related after school programs." 


The Pocahontas County Commission fails to properly exercise its 
supervisory authority over federal funds in its possess. An on-line 
presentation indicates three indicators which should be followed 
carefully. 

1 Select your Title III projects conservatively, at least until you 
feel confident in your decisions. 

2 Use detailed and thorough financial accounting regarding 

those projects 

3 Have written justification to document every withdrawal from 
your Title III account 


W AC Workshop PI 106-393 and PILT 


an Inordinate portion of the public parking space for parking during ball games, it 

is located on your property. ^ 

Mow keep in mind, fha, Pocahonms 

;r,t wa'flatsjusx»«-»-«“ ■* 

person of color, gender, or standing to enter that building. 

The reason for the new building is that they have "outgrown" the PCHS 
workshop. Now wait a minute! The only time that the carpentry workshop is 
used by the school system is during the daytime. Pocahontas County Woods 
has obtained $150,000 of funds earlier and is requesting another $100,000 from 
the county’s Title III fund which can only be used for “after-school" classes." How 
can they be running out of space. They certainly don’t need any space for “after- 
school’ classes. This is fraud on its face. 

Title III federal funds such as those Pocahontas Woods has already received and 
s currently requesting funds that can only fund "after-school" programs. Why 
would they need $250,000 for “after-school" classes? There are not enough 
vouth and adults in Pocahontas County to provide that many classes. In fact, of 
the first $150,000 given to Pocahontas Woods. Inc. only $25,000 has been spent 
on anything. Sounds a lot like the plan to provide $30,000 worth of golfing 
lessons per year on our local 9-hole golfing course! 

ihis years current budget does call for a few classes, perhaps as much as 

~ 15 th ^ S . 150,000, Pocahontas Woods, Inc. proposes to spend $2 000 

oe- month on administrative expenses and $700 per month on travel expenses 
Wha, kind of budget is that for "after-sohoor classes. As far as I know n^dher 
^structors nor students are paid travel exDensp*; tn attend i a r W ’ ne ther 

ttssssi rJKirt.’S.ts? 

S’Sir “S'i ,F “ = »s»a 

a -reasons for class room costs. ™ ls ln additi °n to the budget 

‘ fh© current application for Sinn nnn 

as**® - mb 

Mpmoteiy account*, *- A y . • ccoun *»nt knows 

Particularly Title III f un ^ 




which have such a limited use. Federal money is not free money. It is money 
which is raised thorough taxes. It must be accounted for. We demand a 
separate accounting. Why should you give them more when they won t use what 

they have responsibly 

Let me remind you that Pocahontas Woods was supposed to give quarterly 
reports, not reports every two years! Make them do it right? 

The Pocahontas County Commission will be held accountable for this money. 
The WV Auditor has pulled the plug on last years' system. No longer will the 
money be sent straight to Pocahontas Woods, Inc. The money has to come 
through you. You will be audited for the proper use of this money. I have talked 
to Mike Parsons and Wayne Kershener and indicated my displeasure with the 
former method. I am now assured that you will be audited for this money this 
year. In fact, we are calling for federal auditors to take a special look at the way 
this money has been handled. You better be very sure that Pocahontas Woods, 

Inc. s using the money properly or you may be personally responsible for this 

money. 


n fact, you can still save yourself and the county if you act quickly. So far your 
abi ty is about $25,000. As soon as this building is built and the next $100,000 
's spent it will be too late to save our county from loss. I respectfully ask that 
,ou have a federal auditor review the use of these funds before another dollar is 

SSE *\ am a pie W a d, U ng wim you* even) "V 



IN TIIE 


CIRCUIT COURT OF POCAHONTAS COUNTY. WEST VIRGINI A 


JAMES MAY" PERRY 

PlainlilT 


V. 


CANo. Ol.C'HO 


| OWN OF MARLINTON 

Defendant 


PETITION FOR INJUNCTION 
TO THE HONORABLE JUDGES OF SAID COURT: 

I 

Plaintiff is a resident, business owner and registered voter in the Town of Marlinton and lias 
an interest in the matters contained in this petition. The Defendant is a municipality in 
Pocahontas County, West Virginia. The Circuit Court of Pocahontas County has jurisdiction 
over the subject matter and the parties. 


II 


This action seeks to obtain temporary and permanent injunctions against the Defendant 
c nceming the recent passage or a municipal service fee ordinance. Plaintiff alleges that the 
Defendant has illegally passed such an ordinance, and that the Defendant should be enjoined 
tr.Hu cnf«c,ng such an ordinance. Irreparable ham, will come to him, as well as other residents 
" businessmen in the 1 own of Marlinton. if this ordinance is not enjoined 




III 

v-—* mvn oi Marlinton passed ,|„ 

, /:■;* 7""- a*. ... .„„ ril .,; ltc s ;r kcd ,,s Exhihii n». 2 ,„,d k 

. * which 11Z | 3 mure .»>»'• Hr,, „ rihe vok . r 

77' *** <° the tcc.ir.lw JT* " mnic 'l wl »rvice 

>' .. .. A ..IVrithiBlS 

*** "" ... I'. Ihc "7' *• onUa «a> 

* f U wl ..cd uu|7 . r>,W " »' Merlin,*,. , h 


Exhibit No. 3 and is made a part ofthis pclilion. 

IV 

Instead of placing the municipal service fee ondi service fee 
election as is requited by the Code, the Defendant A copy of the May 1 ,200 1 , 

ordinance and prepared a “new mumupa SC ™ ,LC f ^ p Ctilion . a copy or the April 20, 

minutes is marked as Exhibit No. 4 an is ma p Exhibit No. 5 and is made a part of 

:00l. minutes which no.cd on May 15.200.. .he 

^o^rtci^Tdle 1 'amended municipal service fee ^ in 

publis hed on, one time only A Publisher*s Certificate for 

ttMMb marked as Exhibit No. 6 and is made a part ofthis petition. A copy of the May 
15. 2001. minutes is marked as Exhibit No. 7 and is made a part ol this petition. 


V 

Plaintiff contends that the original ordinance is unenforceable because it has not been voted 
upon and ratified by a majority of the voters in the Town of Marlinton. Plaintiff contends that 
the second ordinance is unenforceable for two reasons: (I) as an amendment of the first 
ordinance it needs to be voted upon in the same manner as the original ordinance; (2) the second 
. fdinancc was passed by the Town Council after having been published only one time instead of 
the two times as required by law. 


PRAYER 


'THEREFORE, your Plaintiff prays that the Court issue temporary and permanent injunctions 
-m the Defendant which enjoin the Defendant from enforcing either the first or the amended 

T*' kC ordman l tc ' ,ha ‘ lhc Defendant be enjoined that he be granted his costs and 

' . P f '* CtU, '"K U " ! ’ ,naUcr - «»d that he be granted such other and further relief as 

«nd justice require. 


JAMES “JAY” PI RRY 
Uy Counsel 


KKP ?f5 
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Arts moving from Polk 

o be sold at auctum Aug 14 

yc.in> in polk County. tl* Zcndik Am gr->up n ,, i. 
' ,nia ' Ls 102.75-acre property will be aold at auction on 


UAM 

win i 


iL 12 11 3d Ji 
A- IS 12 S! il " 

Or enter a date to view 
Mo / Day / Year_ 

r >r r~r^i 

The E-Curb Reporter 


Artkni 


According to Wulfing. Our home (in Polk County) us the most 
beautiful place on earth you can imagine, pristine creeks, mountain 
views, historic buildings — it offers a real sense of place, beauts and 
wonder. The people, our neighbors, are also the best in the world 
but, our work is more and more in the metropolitan centers of D C, 
New York, Philadelphia and Boston. After much thought, late night 
discussion and heartbreak, we decided to movc closer to these 
places. Since we ve always loved West Virginia and know mans 
people in the area — we will be establishing a new home there. 


All of the Zcndik Arts property, now being developed as Panther 
Creek Farms, is expected to be sold at auction on Aug. 14. The 
property, located on Regan Jackson Road, just past the Lake Adger 
marina and near the newly begun Bright s Creek Golf Community, 
consists of 102.75 acres. The land is being subdivided into 14 tracts 
ranging from 1.05 to 36.61 acres in si/e. It includes a circa-1800s 
restored farmhouse, numerous large guesthouses, two bams, a 
workshop and cabins. 

The auction is being handled by Spartanburg-based Carolina 
Auction Team. Brent Murdoch, senior vice president for business 
development, is the executive officer in charge of the Panther Creek 

Farms sale. 

According to Murdoch, an open house will be held on the property 
Sundav. Aug. 8 from 2 to 5 p.m. On August 14, the day of the sale, 
registration will open at 8:15 am. and the sale will begin at I Own. 
Murdoch says the entire property will sell absolutely to the highest 
bidder, and there will be no minimum and no reserve. 

viewed at 800x600 resolution ¥ cO n iad.MS ¥ make \i$ YO U 
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Last year «*a the 100th 
••right brothers in 1903 


anniversary of the first 


airplane flight, by Mm 


& 


Jh. t ?!,^°?* h h?i a : < C ? Unty F “ lr ».m«‘ W»-4 Soott, U ), hta ,..r 
ui ° li3 bl *P la ne named "Scotty«a Air Ciroun* *t »«• 

3ev ® 1 *Al barnstorming trios every year at oounty fain! where he 

bo !iht C -wo 8 tir5A?« P ? rSOn ab ?l? t ’ X for a 8hort rld ®« My father, L. 0. iha r-> 
bought -wo tickets for me and my brother, Ivan. Dad was one of the 

ft 1 ? faJ : r the pilofc knew hira * Ho told Dad that he would 
e us a thrill. Scotty took us over the hill between the Greenbrier *ryi 
v. Knaps Creek in his open cockpit plane and powered tho plane downward 

S J>®“lnd the hill, and I was leaving the seat but held on till he finished 

the dive. 

When we landed, Dad told us he was sure we were killed when he saw the 
plane go out of sight on tho dive. 

That was: my first and last flight. Do I need to tell you whyt l 

Oh yes, Scotty had a jug in the old barn and took a drink between some 

flights. 

i' ' *£( SHft&r JL 

My brother* s camera took a^ picture of the plane with him or Henry llbaon 
in the seat. •— ('mcudr^ ' Scotty lived in Marieta, Ohio, and two wee^s 

? ,/) / /) after our flight he flew a stunt under a 

Sincerely, bridge in Ohio and was killed. 

( Please correct spelling, and rearrange if necessary. 

Dave Sharp Cincinnati/Slatyfork .J 
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FOREST PROTECTION 

The West Virgin Is Division ol Forestry is the 
agency charged with ihe protect von ol Cel Price 
State Forest. An increase In commercial end 
recreational use el* Increase the riek ol damage 
from twee or over-use insects and disease, 
unwtse development. encroach merit end SlegaJ 
eclMbes ire also concerns to be monitored and 
control led Other agencies ot Stale Government 
•here In these responsibilities and all strive lor 
Ihe betterment ol CaMn W. Price Slats Forest 



For more Intc*-'•non on Calvin W Price State 
Foraat contact the Waal Virginia Diviaton o* 
FofMMy ll |J0<( J4^?76B 


CALVIN PRICE 
STATE FOREST 


MULTIPLE-PURPOSE 

FORESTRY 

SO 

EVERYONE PROFITS 



West Virginia 
DIVISION OF FORESTRY 
Slate Capitol 
Charleston. WV 2S30S 
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WiUfiite cm<«HifiiKvii Kt o> primary corn wn 
wK « n pi#no<og and tarrying owl any actMtlea on 
»**i State forest Spo«t*me*i aia among tha motl 
frequent u«ar« of the lores! A wildlife 
managtmenl plan hat baan developed lor Cal 
^nca and ta consulted regularly to assist In 
formulating overall management of tha forest 



WATER QUALITY 

Although fishing opportunities ara limited to 
th» Groenbner River and Laurel Run, the 
maintenance of «rale« quality la among the 
foremost missions of management on the forest 
the Greenbrier River n recognired throughout 
the United States as one of the best fishing waters 
m the fast The entire arts ofCaiPvlca Hat within 
Ihe G'eenhuer watershed The forest area Is 
drained by the Greenbrier in butene* of Rear* 
Creek. t auiel Run. Oldham Run. Perry Run. High 
Gap Run and Spice Run Trout are stocked w 
l aurel Run and bass, cattish and panliah are 
available >n tha fleer 

Cel Puce is successfully fulfilling the multiple 
use mandate of the Stef# forests by 
demonstrating techniques, that have bean 
developed for managing limber, wildlife, and 
recreational uses thal protect water quality and 
benefit the aquatic habitat 




RECREATION AMO AESTHETIC A 

Scenic vistas and Isolated spots *, 
common m West Virginia Cal P»i», 

Slate for eat sarves 1 0 ensure That rteMs 

mis araa are preserved for future y*+,rr t 
The scanic nature ot the loresi is inherw-i ^ 
(he diverse topography of tha Appear**- 
Mountains The rugged nature of iha »-* 
rernlurres the Isolation which appeals to !•* 
adventurous spirit ol forest users 



Su iu pie-use Uwesuy ^ 

ique Inlormel 0U,d ®°' "^wd *1 
jortunlhes that cannot b * , ° r ol 

ar Irmiled-use public lands |lon „ 

•stability limits the 

s avertable on Cal P^c+- * ^ tcttr 9^of 
contributing 10 «*«*• pumuiff 
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A multiple-use forest 

(Growing lor w.»| Virginia) 
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LOCATION 

J?* ,n " *«• S.„e For,,, „ toe,too in 

tlioMi m ocahonUs County and axlends 
»*>0Mly into northern Greenbrier County The 

toimu « on the east ude D 1 tha Greanbr,*, FW 
>, bordered on the north by Watoga Stata 

*** * n<3 on ,h ® *«x*th and east by portions ot tha 
’^ooonfl.heui National Forest Oenmer Stata 
r *osp«lel and tha Site of tha formal Oaard Post 
Offrca a>e tn« only place name, artualed nearby 
Both are on the west ude of tha Ur*enb<iM «,***, 


Cat Price a, me forest i, alteci onetwty caned 
«»a, the Iasi lo<e,i aJced to ine State forest 
system the a<ea was pcicrvasec Worn me Me* 
R »e« loiT>t>e C*)npji»> n 19*>J li was -'a«ned*n 
|>l ,* *. 14IE * » «iFl n ►•rCe a Md'liTIJI' 


rni TNT THREE 


m "Green Box’ system employed by the PCSWA violates the provisions of U es, 

Virginia Code § 22C-4-10. which requires: : « 

; j n^r nr nrveratinc a business in this suite shall either, 

seUe and pay the fees estabiished 

"■'^‘provide proper proof that said person properly disposes of solid waste at approved 
solid waste facilities or in any other lawful manner. •. 

The plaintiffs are denied this right by the PCSWA which does not recognize any manner of 

lawful trash disposal other than use of the Green Boxes. * - 1 ^ 

COUNT FOUR ,-dUU 


The "Green Box" system employed by the PCSWA violates the provisions ot West 
Virginia Code § 22C-4-8(l)(4) which requires solid waste authorities to establish mandatory 
garbage disposal programs "which shall include methods whereby residents must prove either: 
(i) Payment of garbage collection fee; or (ii) proper disposal at an approved solid waste facility 
or in an otherwise lawful manner" (emphasis supplied). The scheme set up by the PCSWA 
contravenes this statute because there is no provision for residents of the county to dispose of 
their garbage except by using the facilities provided by the PCSWA. Therefore, they are 
deprived ol their statutory right to dispose of garbage "in an otherwise lawful manner.” 


COUNT FIVF. 


West Virginia Code § 22-15-7 requires that operators of landfills publish a yearly 
schedule and provide one free day per month for residents to dispose of residential garbage. 
However, residents of the county are denied access to the landfill entirely if they have not paid 


Cireen Box fee Furthermore, 


use o| the lice day 1 for residential garbage is specifically 


ofbtdtlrn !»y t| lr I , SWA S Utter Control ami Solid Waste Management Plan This is in di 


direct 


, ,.7 which states tlial persons "no. in .he business of hauling or disposing 

contravention of II I 

.. r : n n landfill, an amount of residential solid waste equal to one 

of solid waste may dispose of. in .1 laiuum. ‘ V. 

,, ick .„r .ruck load or its equivalent" This procedure would allow residents who generate little 
trash an inexpensive alternative to the mandatory Green Box fee. 

mi INT SIX I ^ 

rhe defendants County Disposal Service, LLC, James S. Burke and John C. Sharp, D.O., 
are unjustly enriched by this system. James S. Burke, as a member of the PCSWA has control 
over the rates that the landfill and the Green Box System charge for use. If the tipping fee at the 
landfill is increased, then the profitability of his company goes down. The tipping fee at the 
landfill has never been increased, but the Green Box Fee has increased at least by a factor of 
four. 


Since the Green Box users generate only twenty-five percent of the solid waste that goes 
to the landfill, but supply over half of the PCSWA's revenue, the county residents who do not 
have collection service are subsidizing those who do have it, and are subsidizing the cost of 
operating County Disposal Service, LLC. iijR 


COUNTS EVEN 


n* current green box system viola.es .he Equal Proteclion clauses of .he West Virgin! 
>rd Slates constitutions. The fee syslem creates unreasonable class discrimination and 
-.mre, on. group of county residents to subsidize other groups without any reasonable basis 





^ ^ bureln ,„ov C fo,.- -*• ,e d- or ^ ~ — 

CWMB of or ci«m n *»> — —" Coun,y ' b,n n01 W,,hm ,he 

_ within Uk couttty where resident*, garbage collection service is provtded. 

As grounds for said motion, the plaintiffs over the following: 

The Wes. Virgin* Rules of Civil Procedure, Rule 23(a) contains four prerequisites that 
mu9 * me , before the Cass action may go forward. They are all me. in this case: 

(at •■mite class is so numerous that joinder of all members is impracticable." In 

this case there are approximately 3500 households affected by the Green Box system all of 
which have substantially similar claims. It would be a grave burden, if not a practical 
impossibility, for each one of these households to hire an attorney and sue individually. 
Furthermore, there would be considerable time and expense of litigating a500 separate lawsuits. 

(b) "fflhere are questions of law or fact common to the class." The central issues 
in this case are: 


i Whether or not the failure of the PCSWA to provide for other alternatives to the 
■ ■ - r latnrv ' .iem violates of State law or the Equal Protection Clause of the Federal or West 

Virginia Constitutions. 


n 


li-tiler or not the PCSWA is acting in violation of State law or the Equal 


“ ‘ 1 ,u * of ,hc f ederal or West Virginia Constitutions by unfairly discriminating 


if. 


Ml this ( lav 


m pmportnminf the amount to charge tins class and the other county residents 


L 


« . *»Wr collection services mwl landfill fees. « 

•i i ■b < * I * S'A A is unlairly disci iniinating against this class ami 

“• , fwofituig from iIm* .h* nnunalion ‘ 










iv. Whether or not James Burks is using his position as a public official for profit via 

tee system that benefits him by mincing the costs of operating his own company. 

v. Whether or not County Disposal Service, LLC. is unjustly profiting as a result of 

James Burke's actions on the PCSWA. 

vi Whether or not the lawsuits currently pending seeking to impose the Green Box 
iVe the statutory penalty should be allowed to continue and whether further lawsuits should 

be prohibited. ^ 

(c) "|T|he claims or defenses of the representative parties arc typical of the 

claims or defenses of the class.” All of the issues listed above apply equally to all residents and 
non-residents of the County who are subject to this fee except for (hose five cases where 

collection suits have been filed. However, the residents who have not been sued are still subject 
to suit if they refuse to pay. 

(d) |T)hc representative parties will fairly and adequately protect the interests 

or the Class.” The named plaintiffs are aware of there responsibility to ensure that the class as a 

whole is treated fairly. 

The plaintiffs further represent that their claim falls within Rule 23(b)(3) of the 

- ■« Vqj* Rule of Civil Procedure. The questions of law aud fact predominate of any 

affecting only individual members, aud. because of the number of plaintiffs aud 

- • < -a -foliar amount of each claim.» class action is the superior method for fairly aod 
rftKimt w.,y m adjudicate the controversy. 


TU !•'( 


A!!) 1 1 "HM.tlur pin, min*, individually 

,0f 


" ml beh " lf of other* similarly situated, pray 


A. PRELIMINARY RELIEF . .. 

( I * An Order enjoining lire Pocahontas County Solid Waste Authority from any 
further legal efforts to collect hack-due Green Box Fees and/or filing any new collection suits 

against any prospective plaintilTs. • ^38 

( 2 ) An Order staying all pending actions in the Magistrate or Circuit Courts of the 

Circuit Court of Pocahontas County to collect back-due Green Box fees until such time as the 

Court can determine the rights of the parties. 

(3) An order enjoining the PCSWA or any entity operating on its behalf, from 

collecting any additional green box fees from any owner or occupier of Class II residential 
property until the legality and/or constitutionality of the current system can be judicially 

determined. • 

B. OTHER RELIEF 

(1) An Order granting the plaintiffs Motion for Class Certification. 

( 2 ) An Order declaring the rights of the plaintiffs under West Virginia law regarding 

use of the landfill free-day. ' 

(3) An Order awarding costs, expenses and attorney fees associated with this 

litigation 


' 4> D ” maS ' S K,Ual 10 an to reimburse the class as a whole for the 

P-hon Of the fee. they have paid in excess of the amount of trash they generate. 

( 1 ( ompeniatory and punitive damages. 


( 6 ) 


a Writ of Mandamus compel,mg the PCSWA to perform their non-disemtiomuy 
’ - -• - unplemen,. garbage dispose system tha, i, f„ ir „ nd e^b,* , t>d in 

*“h tlw | aw . 




Any further relief required in the interest of justice. 




Respectfully submitted, 

JEROME E. HEINEMANN, 

PAUL P. HILL, 

GEORGE A. SHEETS, 

HARPER WOLFE, 

LEE J.WOLFE. 

RALPH ROMINE, and 
ROGER W. TETER, SR., individually and 
on behalf of others similarly situated. 


By counsel, 


Michael T. Blevins (7694) 
JOHN R. MITCHELL, L.C. 
206 Berkeley Street 
P. O. Box 353 

Charleston, WV 25322-0353 
(304) 346-0707 



IN Till-. CIRCUIT COURT OF r 


OCAIIONTAS COUNTY, WEST VIRGINIA 


JEROME E. HEINEMANN, 

PAUL P. HILL, 

GEORGE A. SHEETS, 

HARPER WOLFE. 

LEE J. WOLFE. 

RALPH ROM1NE, and 

ROGER W. TETER, SR., individually 

nnd on behalf of others similarly situated, 


JEROME E. HEINEMANN, 

Plaintiffs, 

v. 


Civil Action No. 



POCAHONTAS COUNTY SOLID WASTE AUTHORITY, 
POCOHONTAS COUNTY COMMISSION, 

COUNTY DISPOSAL SERVICE, LLC, 

JAMES S. BURKS, and 
JOHN C. SHARPE, D O., 

Defendants, 


PLAINTIFFS FIRST SET OF INTERROGATORIES AND REQUEST FOR 
PRODUCTION TO DEFENDANT POCAHONTAS COUNTY SOLID WASTE 

AUTHORITY 


INTERROGATORIES 


1 ! ’ !casc ,dentif V all bank accounts held by the Pocahontas County Solid Waste 

A U .i,„n.y including name and address of bank, the name the account is held in. and the account 

number, and any closed accounts. 


ANSWER: 



identity nil contracts for insurance including the 
■ "VCrage. and insurance company. 


policy number, coverage 


answer 





answer 


Pocahontas Ccamtv 


or salary, and knjrtl* of 


ANSWER 


ANSWER 


Please describe all lawsuits filed 


the PCSWAby 


included in Interrogatory # 5 For each suit, please 


Names of the parties 


Case number and date of filing. 


Amount of verdict or settlement 


REQUESTS TO PRODUCE 


5 . Please idea4% aad 4 
the* rcinrih .>! any vicilif of any a 


include any relevant idenutw jo..n 






testimony. 






• i 'Jl v 




















1 . 


Plcnsc 


provide all written, documentary information 


containing the amount of 


solid waste accepted by the Pocahontas County Landfill since 1990 by source 


2 . 


please provide all financial records including «ax re,urns: profit and loss 


statements; earnings statements; a detailed summary of any holdings, assets or investments; 
tank statements; and state auditor's reports for the landfill and the green box system stnee .990 


3. 


Please provide copies of all contracts for the provision of services or equipment 


to 


the landfill and the green box system since 1990. 


4. Please provide all copies of any correspondence, filings, petitions, orders, 
memoranda and attachments thereto concerning any attempt by the PCSWA to raise the rates 
for the landfill and/or the green box system filed with any governmental body. 


5. Please provide copies of the minutes for all PCSWA board meetings conducted 

during the last ten (10) years. •* t 

'■ l’lc;i*« provide copies of all records concerning past due accounts of any person 
or entity for use of the green box system or the landfill. 

I ka«e provulr a lint u| nil persons who the PSCWA claims are .subject to the use 


•f the (i«n boxes 



John R. Mitchell (2580) 
Michael T. Blevins (7694) 
JOHN R. MITCHELL, L.C. 
206 Berkeley Street 
P. O. Box 353 

Charleston, WV 25322-0353 
(304) 346-0707 


JEROME E. HEINEMANN, 

PAUL P. HILL, 

GEORGE A- SHEETS, 

HARPER WOLFE, 

LEE J. WOLFE. 

RALPH ROMINE, and 
ROGER W. TETER, SR., individually 
and on behalf of others similarly situated. 
By counsel, 



IN T1IF. CIRCUIT COURT OF POCAHONTAS COUNTY. WEST VIRGINIA 


JEROME E. HEINEMANN. 

PAUL P. HILL, 

GEORGE A. SHEETS, 

HARPER WOLFE. 

LEE J.WOLFE. 

RALPH ROMINE, and 

ROGER W. TETER, SR., individually 

and on behalf of others similarly situated. 


JEROME E. HEINEMANN. 

Plaintiffs. 



Civil Action No. 01 -C- 



POCAHONTAS COUNTY SOLID WASH AUTHORITY. 
POCOHONTAS COUNTY COMMISSION, 

COUNTY DISPOSAL SERVICES, LLC, 

JAMES S. BURKS, and 
JOHN C. SHARPE, D.O., 



INTERROGATORIES 

1. Please identify all bank accounts held by the County Disposal Services 
including name and address of bank, the name the account is held in. and the account number, 
and any closed accounts. 


ANSWER: 


2. Please identify all contracts for insurance including the policy number, coverage 
type, amount of coverage, and insurance company. 


ANSWER: 



3. 


n| c asc identify nil witnesses, including nnme. nddress and phone number, who 


have knowledge of the tacts concerning 


this dispute, and a summary of there anticipated 


testimony 


ANSWER: 


4 Please identify all past and present employees, including board members, of 
County disposal Services inch,ding: name, address, position, amount of wage or salary, and 

length of employment. 


ANSWER: . 

5. Please identify and describe any effort by any federal or state agency concerning 
the remedy of any violation of any state or federal statute or administrative regulation. Please 
tnchide any relevant identification information. . 


ANSWER ' 

*> He , ;c dc-.crtbe all lawsuits filed against County Disposal Services by any 
r - * " i.ty not included m Interrogatory # 5. For each suit, please provide the following: 

Nanci of the parlies. 9 . 

( »'* r.innt«e» anti datr of filing I 

< An*of veidut ot wtUcment 








REQUESTS TO PRODUCE 

1. Please provide nil written, documentary information containing the amount of 
solid waste taken to the Pocahontas County Landfill since 1990 by source. 

2. Please provide nil financial records including tax returns: profit and loss 

statements; earnings statements; a detailed summary of any holdings, assets or investments, 
bank statements for County Disposal Services since 1990. , . 

3. Please provide copies of all contracts for the provision of services or equipment 

to the County Disposal Services since 1990. • .. \ 

4. Please provide all copies of any correspondence, filings, petitions, orders, 

memoranda and attachments thereto concerning any attempt by the County Disposal Services 
to raise its rates filed with any governmental body. ' ix 

5 Please provide copies of all records concerning past due accounts of any person 
<<r entity for use of County Disposal Service's hauling service. 

JEROME E. HEINEMANN, 

PAUL P. HILL, 

GEORGE A. SHEETS, 

HARPER WOLFE, - 

LEE J. WOLFE. 

RALPH ROMINE, nnd 
ROGER W. TEIER, SR.. individuAlly 

and on behalf of others similarly situated 

Hy counsel. 
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National Alliance, read “Earth’s 
Most Endangered Species: THE 
WHITE RACE Help Preserve it.” 
It encouraged people to write or 
call the West Virginia-based 
group’s Parma chapter. 

Marilyn Mayo, associate director 


working to further the strength of 
Americans of European descent. 

The message urges people to 
visit the group's Web site or 
write for more information about 
its aims. Pierce claims the group 
focuses on working against llle 

. * • . . i. --* 
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BRUCE BISHOP / CHROW 

STICKY SITUATION: Elyria city workers Shawn Wilson, left, and 
Scott Weber try to remove a sticker from the back of a street sign 


White power group's sign 
seeks to attract new members 


leml 1 

I 

‘OCc } 

in i< 

;as — 
lied o' 
Schoc 

\rour 

non-i 

Gibb 

and 

Wo c 
wbic 

Rad 

Edui 


Bruce Bishop and Brad Dicken 
The Chronicle-Telegram _ 

ELYRIA — A large yellow stick¬ 
er promoting a white power 
group appeared on the back of a 
one-way sign at the intersection 
of state Route 57 and East Broad 
Street recently, but was quickly 
covered up when city officials 
learned of it Friday 

The sign, promoting the 
National Alliance, read “Earth’s 
Most Endangered Species: THE 
WHITE RACE Help Preserve it.” 
It encouraged people to write or 
call the West Virginia-based 
group’s Parma chapter. 

Marilyn Mayo, associate director 
of the Anti-Defamation League’s 
National Fact Finding Depart¬ 
ment, said the National Alliance is 

“the largest and best organized 


"What makes this group even 
more dangerous is that they are 
also interested in attracting 
young middle-class people. The 
group shuns the use of obvious 
symbols like swastikas." she said 
The only answer at the phone 
number advertised by the sticker 
was a recorded recruiting speech 
by William Pierce, the group s 
leader, who said his organization is 
working to further the strength ot 
Americans of European descent 
The message urges people to 
visit the group’s Web site or 
write for more information about 
its aims. Pierce claims the group 
focuses on working against ilu 
gal immigration, Jewish conm 1 
of the media, globalization mul 
ticulturalism and political t» 
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occurred. ^ law enforcement in their behavior refleota 

But my attempt now t is Boro interested la empire than in erring 

*y reluctant conclusion that Vr . R y to the County Ccanissictf , the 

feSSSSaSSiiE—-* “ 

;,;ru".V.-.SS2 r ‘ 

the publio interest. 

As I have related, looal law enforcement agencies seem unwilling to aadrese 
this issue. I am appealing to you for help. 

Please feel free to oontaot me about this matter. 

Thank you for your patienoe with this long letter* 

Sin oe rely. 


John M. Leyzorek 
Route 1 

Marlinton, West Virginia 249$4 


799-7191 
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SOLID WASTF AUTHORITY 


POCAHONTAS COUNTY 

900-C Tenth Avenue 
Marlinton WV 24954 
(304) 799-6262 


July 3, 2001 


John Leyzorek 

Ri I Box 248L ' * * 

Marlinton WV 24954 

In compliance with the Freedom of Information Act the tape recording of the public 
portion of the meeting on June 27. 2001 will be made available for you to listen to in the 
offices of the PCSWA. However, the executive session was not tPDed and no written minutes 

were taken # . 

The request for records of the executive session is denied. These records do not exist. 

You will need to make arrangements w'ith Connie as to the date and time you wish to 

listen to the tape. 
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■ps advertisement. without the **•“* °* 
backing such idveftiscroent All I _- ,• 
■£i( valid bidding proposals wilt he no 

rified of such deferment, delay or pOst* 
ocmcnt and the dale that proposals will 
received and publicly opened. 

The West Virginia Department of 
Transportation. Division of Highways 
hereby notifies all bidders that it will af 
finnan vely insure that in any contract co- 
lertd into pursuant to this advertisement, 
•uaonty business enterprises will be af- t 
forded foil opportunity to submit bids in „ 
response to this invitation and will no^bc 
dtscnminated against on the grounds of 
race, color, religion, set or national origin 
ta consideration for an award. 

WEST VIRGINIA DEPARTMENT 
OP TRANSPORTATION 
Division of Highways 
John J Welch. Jr., Director 
7/12/2* Program Administration 

INVITATION TO QUOTE 
The Pocahontas County Board of Edu* 
canon is accepting quotes for the follow* 
tag bakery products; food and food sen* 
«s supplies, diesel, gasoline and #2 heat* 
*1 oil These products axe for August 16. 
TOt through August 15. 2002 
Quotes axe to he sent to Ms Alice Ir- 
nqe. Associate igpaiolcndcnt. Pocabon- 
« Cmiaty Schools. 926 Fifth Avenue. 
Mari aton. WV 24954 no later than Tues 
dai My II. 2001. at I 00 p m (DST) 
f ' jf specifications concerning. the 
nae* c<«uti Ms Irvine at the address 
"* <» by calling ( Y>4) 799-4505 
•he Pocate jous towny Board of Edu 
rm reserves the right to accept or re 
1 ^ ail in whole or ta peri 
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FOR SAIX - Froo( and rear cod* for 4WD 
Chevrolet. 4-10 ration Dana 44a. $300 Call 
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FOR SALE Brown plaid couch. $30 Call 
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HAY FOR SALE • Never wet Lewis 
Sharp. 799-7443. evenings 7/19/2 


HAY FOR SALE • Round hales, weight 
about 850 Ibfc. $12 each in field We toad 
you haul. <5ffl 653-4692 7/IWlp 


FOR SALE • Sweet corn. S2 dozen 497- 
2903 ^ ‘ 7/I9/3C 


WOOD FOR SALE * Too truck load. $100 
round. $135 split. Call Chris Jordan, leave 
message 799 7186 7/19/2p 


FOR SALE • Large commercial ice maker 
with 850i bin. $1000; 4 ft. long stainless 
steel equipment table with utensil rack, 
$100; refrigerated sandwich unit w/12 pan 
capacity and front coning board. $1000. 
Melanie Shafer 7/19/lc 


FOR SALE • 1996 Dodge Dakota, extend¬ 
ed cab. 4x4. auto, V6. 799-6795 7/l2/2c 
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H)R SALE ■ 1992 Chevrolet van. ladder 

?u iSl.^ F 6- work v eWclc. $2,800. 
Call 799-4432 after 6 p.m 7/l2/2c 

FOR SALE - *78 Dodge truck with top. 

Runs good 653*2042 7/I2/& 

STikmau'.**? 1 * h-ed tojr - Jl/Ukr 

eon 799 *S6^8 after 9. p.m 7/l2/2p 

FOR SALE 1997 Suiuki Marauder *00 
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POCAHONTAS COUNTY SOLID WASTE AUTHORITY 

900-C Tenth Avenue 
Marlinton WV 24954 
(304) 799-6262 


August 14, 2001 


John Leyzorek 
Rt 1 Box 248 
Marlinton WV 24954 

Dear John: 

This letter is in response to your Freedom of Information request received in this office August 
10.2001. The request is denied. This record of information does not exist in the office of the 
Pocahontas County Solid Waste Authority. 


Sincerely. 




SUMMONS 


IN Till 


, CIRCUIT COURT OF POCAHONTAS COUNTY. WEST VIUGIN1A 


JEROME F. IIE1NEMANN, 

PAUL P. HILL, 

GEORGE A. SHEETS, 

HARPER WOLFE, 

LEE J. WOLFE, 

RALPH ROMINE, and 

ROGER W. TETER. SR., individually 

and on behalf of others similarly situated. 

Plaintiffs. 


v. 


POCAHONTAS COUNTY SOLID WASTE 
AUTHORITY. POCAHONTAS COUNTY 
COMMISSION. COUNTY DISPOSAL SERVICE, 
! LC.. JAMES S. BURKS, individually, and 
JOHN C. SHARPE. D.O., individually, 




SUMMONS 


Pocahontas County Commission 
Marlinton. West Virginia 24954 


I n tin- above-named Defendant: 

If. [ III NAME OF I HE STATE OF WEST VIRGINIA, you are hereby summoned and required to serve 
r'. intifTs attorney, whose address is Post Office Box 353, Charleston, West Virginia 25322, an answer. 


• *Er.si any related counterclaim you may have, to the complaint filed against you in the above styled civil action. 
1 ,ri< f<rry 0f Whkh is hcnrwith delivcred 10 y°»- You are required to serve your answer within 30 days after 

m 

mmm "■“* you -“ clusiv ' <*"«% ofM-mce. Ifyou fail ,o do so. judgment by default will be 


" rcW "« complain! and you will In- thereafter hatred li 


from asserting in another 


*** m "» hw "Wch mint la- teamed by counterclaim i 


m the above styled civil action 


O'Ji -£i 



• Hi 


IN 


THE CIRCUIT COURT OF 


POCAHONTAS COUNTY. WEST VIRGINIA 


JEROME E HEINEMANN. 

PAUL P WLL, 

GEORGE A. SHEETS, 

HARPER WOLFE, 

LEE J. WOLFE, 
n a i pH ROMINE, and 
m W TETER, SR., individually 

— o f 0,herS p" S " 


Civil Action No 


, OUC--Lt 


V. 


potaHONTAS COUNTY SOLID WASTE AUTHORITY, 
P^l“ COUNTY COMMISSION, 

COUNTY DISPOSAL SERVICE, LLC, 

JAMES S. BURKS, and 


JOHN C. SHARPE, D.O., 

Defendants, 


m ,.. pft.tION FOR Cl ASS A CTION AND PETITION F OR 

injunctive and extra ordinar\ relief 

The plaintiffs, individually and on behalf of others similarly situated, in support of their 
Petition For Class Action and Petition for Injunctive and Extraordinary Relief, do hereby aver 


the following: 


PARTIES. JURISDICTION AND VENUE 


1 Plaintiff Jerome E. Heinemann, at all times relevant to this action, is a resident of 

ih< mi i , County, West Virginia, and a renter of Class II residential property therein, making 
" • it icct to the laws and regulations at issue herein. 


2 


Plaintiff Paul Hill, at all times relevant to this action, is a resident of Pocahontas 


1 '*»*), Wr*.t Virginia md n owner of (’lass II residential properly therein, making him subject 

■ d restitutions nl w ur herein. Mr. 1 lill has not been sued, but he lias been notified 


0*4| |«r c, 


t 1 'i i m Wm i Green liox Ices for the Iasi seven years* In ihc lasl seven years he 


hn* generated two bags 


income 


, or , r „ sh lteiS nco 3tO rS,75,0peM, ng . Mr. Hill 


, p, oin , if rOcorg e A. Sheets,tt. all times rcl.vun, to this action, is a resident of 

Pocahontas County. Wes. Virginia.. an owner of Cass H residential property therein and has 

Hvn sueil by the Pocahontas County Solid Waste Authority for the collection ol past-due Green 
Bos Fees, appntsima.ely in the amount ofSSlS.OO, Circuit Court Case No, Ol-C-14. 


4. 


Plaintiff Harper Wolfe, at all times relevant to this action, is a resident of 


Pocahontas County, Wes. Virginia, and an owner of Class II residential property therein and has 
t«n sued by the Pocahontas County Solid Waste Authority for the collection of past-due Green 
Bos Fees approximately in the amount of $612.00, Circuit Court Case No, OI-C-21. Mr. Wolfe 
:s S<> years old, partially blind and almost completely deaf and on fixed income. 

5. Plaintiff Lee Junior Wolfe, at all times relevant to this action, is a 
resident of Pocahontas County, West Virginia, and an owner of Class II residential property 
therein and has been sued by the Pocahontas County Solid Waste Authority for the collection of 
p.t *-.ine Green Box Fees approximately in the amount of $1335.00, Circuit Court Case No.: 01- 


C-22. 


Plaintiff Ralph Romine, at all times relevant to this action, is a resident of 


County, West Virginia, and an owner of Class II residential property therein and has 
— I'd by the Pocahontas County Solid Waste Authority for the collection of past-due Green 
F-* approximately m the amount of $612.00, Circuit Court Case No.: 01-C-l 3. 

1 ,f ’ r| ' ,v 1 r,Cf . Sr., nt nil times relevant to this action, is a 
‘ > '»calK>*t*e County, W„, Virginia, and an owner of Class 11 residential pmpetiy 

y *> I ahtituas 1 ounty Solid Waste Authority for the collection of 


pnst-due Green Box Fees approx 


imntely in the amount 


of $452.00, Circuit Court Case No.: 01- 


C-16 ■ I 

s The defend™.. Pocahontas Counly Solid Waste Authority (PCSWA) consists of a 

five-member boanl and owns and operates the Pocahontas County Landf.ll within Pocahontas 

County. J&gam 

9 The PCSWA also owns and operates a garbage collection system known as the 


"Green Box" system within Pocahontas County. 

10. The defendant Commercial Disposal Service, LLC, is a licensed commercial 

hauling operator licensed to haul solid waste in Pocahontas County. 

11. The defendant James S. Burks owns a one-half interest in County Disposal 

Service and also is a member of the PCSWA. “ - 

12 The defendant John C. Sharp, D.O., owns a one-half interest in County Disposal 

Service. ^3^9 


13 The defendant Pocahontas County Commission is the body responsible for 
creation, funding and monitoring the PCSWA. 

STATEMENT OF THE CLAIM 

1 '' ln 1986 ll,c p CSWA begun operation of a "mandatory garbage disposal program." 
— -to program, businesses are required to use a solid waste collection service operating in 
coun v. .. haul them garbage to the landf.ll and pay the landf.ll fee. Residents are required 

r " ha “ * ’°" d W “‘ C0 "' C "°" -"■» «* *0 Phy the mandatory "Green Box Fee." Payment of 
«.. . h. —to the resident. „f Pocahon.a, County „,e of ,h. "Green Boxes," which are 

' ..re county. Residents of the County tha, 




, ras h in the dnmptttent lor Irnnsporunion In the lantlfill. J ' 

, 5 Two commercial ftartage collection companies operate within the connty- 

Conntv Disposal Service anti Greenhrinr Valley Solid Waste. The vast majority of waste hauling 


Pocahontas County is handled by County Disposal Service. One-half of County Disposal 

Service is owned by Jim Burke, who also sits on the Board of the PCSWA. 

1 tv The Green Box fee applies only to Class 11 property and is mandatory. The bill is 

mailed yearly with the county tax tickets. At the inception of the system, the fee was twelve 


dollars (SI 2.00) per year. At present, the fee is eighty dollars ($80.00) per year. 

17. The tipping fee at the landfill is forty-eight dollars and seventy -five cents 

($48.73) per ton. This fee has never been increased. w I I II 

18. There are approximately thirty-five hundred (3500) households in Pocahontas 

County affected by the Green Box system. : 

Snowshoc and Silvercreek resorts may house up to fifteen thousand (15,000) 

’' r ~ each :ay and thousands of people maintain residences on the property that are rented-out 
ht usinu associations. None of these persons pay the green-box fee. 

None of the businesses operating in the county pay the Green Box fee. Instead, 
fl -r k • with County Disposal Service for transportation of their garbage to the landfill. 

( unrnt statistical information reveals that the households occupying Class II 

t > >itc ipiMMxnn-itely twenty-five percent of the garbage in the county. 

h"*rvfT f. 

*y«»cni, residents pay lip to seventy-five percent of the total fees for the 
r "'rtpnv» operated by the PCSWA, 


.. ny M Wfi.l S are required ,0 provide a "free-day" once a month where 

^ ntnv dispose of.. one pick-„P truck-load of resident garbage without charge. In 

Pocahontas County, prior to .9*. who tried to use the "fiee-da/' were denied access to 


. •. i n nrw After 1998 residents were allowed to use 

the landfill unless they had paid the Green Box fee. Alter 1rest 

,hc Tree day." but they were told that this would not be considered proof of proper disposal to 

obviate the need for paying the green box fee. 

2V Certain county residents refuse to pay the Green Box fee. There reasons vary 

Some generate little or no trash and some feel it is unjust for the PCSWA to charge the fee and 


deny them access to the landfill, some are elderly and on fixed incomes, and some believe that 


the fee structure creates a disparity which unfairly burdens rural property owners to the benefit of 
business and municipal residents of Pocahontas County, and some live outside the county and 
h jul their trash out with them PCSWA. These plaintiffs agree that the system is unjust and 
operates in violation of the law and demand a revised fee system. 

24 The PCSWA has begun prosecuting those who refuse to pay the fee. A civil 


re: .: !\ o: one hundred and fifty dollars ($150.00) plus the back due amounts, plus court costs 
can be imposed on each individual. • 

Suuc statute exempts individuals from solid waste collection fees if they can show 

'"'" M " ,5y ,rc 0,hCTwilc llwr "“y disposing of their garbage. The PCSWA has no procedure 

* ' > 1 rcMilenta to provide proof that they are otherwise lawfully disposing of their garbage 
! .? payment of ihe green box fee. -1 


26 


1 l,r ' ' ‘ ,,n K tjreen Box system and the ci 


m rent solid wnste management plan 
"« ■ *'A defective under Wes. Virginia Law and am operating in 

' ‘ M , ‘'" WWfcN> ' ol Uni,c ‘ l s '»'« “»'l West Virginia Constitutions. 


As detailed more 


lully below, numerous statutory 


jiml Constitutional provisions are violated by 


this system. 

J 7 Mnny of ,he residents of Pocahontas County are low income, elderly individuals, 

or are otherwise on fixed-incomes who cannot alTord to pay the fee. Strong public policy 

considerations mitigate against this result. . - 

28 Many residents of Pocahontas County generate little or no solid waste or recycle 

what little they generate. The current system fails to take into account these factors in violation 

of strong public policy favoring recycling. ■ - 'A 

COI1NT ONE—INJIJNCTINVE RELIEF. 


The PCSWA has begun filing lawsuits in the Magistrate Court of Pocahontas County 
against households to collect past due Green Box fees. Because of the violations described 
erem. the petitioners herein request three types of injunctive relief. 

a. An Order enjoining the continuation of the actions to collect past due green box 
fees until the finalization of this action. T 

An Order enjoining the PCSWA from filing any additional suits until the legality 
of the green box system can be adjudicated. *3 

An order prohibiting the PCSWA from collecting any further green box fees from 

rrudenu of Pocaliontas County 


COUNT TWO—FXTRAORDBsi aRY RF.[ f fp p 

n- r<iiu.«n respectfully retpresi » Writ of Mnudnmus compelling 


the PCSWA to 


fca ii i d* 


fnr vtrm Umi complies with the 


requirements of West Virginia law and the 






^..—.. —sss*-^srr.ssrJjiu 

SrJ3r"StS^S5 1 to prosecuting the SKA'a violations of U» now 

first. I I 

u „th.r .«». -lth th. Solid Wort. Authority h» «1~» •*“" thl * flrrt «° r * 

bagiuj • 

m the Pooahcntaa Timesof 19 July, 
betelf of the SKA requesting bids for th 
The advertisetteet stated --— 

31 August 


legal advertisenent appeared on 
of the olosed oell at their landfill 
behalf or yoe bid . wo^ld be received until 3.00 PM on 

rTs^ust 2001° The advertisenent further stated that a wandartry pre-bid meeting 

Ji.iFSj; «t th. ludfUl 00 2. July* 2001. at 10,00 Ah. ud ttat thl. -.tins 

was a prerequisite to bidding on the contract. 

Five days seemed to me ahort notioe for oonteaotors to respond and attend 
m.tinr hut 11 Aurust not an unreasonable bid deadline* 


I Bust interrupt the story to edition that soliciting bide for this job was 
not discussed by the Authority at their April* May* or June nestings, so it is 
unclear whether the legal ad of 19 July was an offioial action of the Authority at all 


At this pre-bid neetlng itvwaa stated both orally and in the bid documents 
t«* (for which a fee of $40 was oharged) that bids would be received until 3 August, 
and that they would be opened on the of August. 

** of th * oontraotore present objected that reoeiving all bids several days before 
opening thee looks fishy, and Mr. Riley said that he would look into the possibility 
c. opening the* to 3 August, issued lately after 3i00 PM. * 

•“isfi-Ecri2ra*r.“* — 

representative ^rk b Ela^ 8 t^naluate* ad T OPe vr^', Md « ivon to engineer's 

*• ™ the bll^ee^; aTit'SjJ^ 1 ?” * ^ ’ 

•r/wn* had no intention of HkW teTonort* t* ***** th ° Aut hority # or Mr. Riley 
* b * had .tfd. d th.^25 atteaptefco get a good deal for the 

submitting a bid svaelf S # th^ d J “L!* #DgiMer ** ^Mlon 
<raawtieally point o*t theL„ that ^ !** deadline of 31 August 

2 *T l ?HeUlty, so I the^ but landfUls are nrt 




